FrBNUART 6. 1783. 


P Loxp GARDEN STO Reporter. ] 


F O R 


Six THOMAS Dunpas of Kerſe, Bart. Purſuer, 


1 


AGAINST 


LAURENCE Duxvas, and the other Children W 
marriage between the ſaid Six Tnomas Duxnas, and 
Lavy CHARLOT TR FrTzwILLIAu his Wife; and the 
Hon. RoßERT Bxvce of Kennet, Eſq; one of the 
Senators of the College of Juſtice, their T utor ad 


litem, and others, Defenders. AS i] 
F HIS queſtion ariſes upon the conſtruction and „ | 
effect of certain deeds executed by the now de- 'v 

ceaſed Sir Laurence Dundas, Baronet, the Pur- 1 
ſuer's father, relative to his ſucceſſion. I 


Upon occaſion of the Purſuer's marriage with Lady 
Charlotte Fitzwilliam, 1n 1764, Sir Laurence Dundas, being 
poſſeſſed of conſiderable property, ſettled and ſecured his 

eſtate in Yorkſhire, by a deed in the Englith form, to the 
uſes and purpoſes therein mentioned: And articles of agree- 
ment Were likewiſe of this date executed, by which Sir Lau- May 23. 2764 1 


W OT IR OOTY 


if 

7 

rence bound and obliged himſelf, his heirs and ſucceſſors, append, Ne. . | 
Das ſoon as might be, to execute a valid aud eſſectual diſ- _ 
1 


poſition and conveyance of his whole lands and eſtate in 
Seotland, in the ſhires of Stirling, Clackmannan, and Fife, be- Wt 
— — 5 | 


3 
* ing of groſs rent L. 4500 Sterl. per annum, or thereabours ; 
with all proper clauſes for veſting the ſame in the Purſuer, 
* for his liferent-uſe of the rents, profits, and iſſues of the ſaid 
* lands and eſtate, after the death of the ſaid Sir Laurence 


* Dundas; and in truſt quoad the fre and property of the lands 


* and eſtate, for the uſe and behoof of the firſt, ſecond, third, 

* and other Sons of the faid marriage, and their reſpeQive 
i ſue- male. 

By another clauſe in theſe articles, Sir Laurence Dundas, 
reſerved power and faculty, by any deed of appointment 
and nomination to be executed by him, to deſtinate and 
carry on the line of fucceſſion of the ſaid lands and eſtate 


in Scotland, and thereby to impoſe ſuch conditions and 


© limitations upon the Sons of the ſaid intended marriage, 


and their ifſue-male, and upon the whole other per ns 


* who ſhould ſucceed by the diſpoſition and deed of con- 
veyance to be executed in terms of the ſaid deed of relcalc, 


and by virtue of the faid articles of agreement, or any 


* other deed of appointment to be executed by the ſaid Sir 
* Laurence Dundas by virtue of the reſerved power therein 
* mentioned, as he ſhould judge proper, and which might 
be effectual, by the laws of Scotland, to diſable them, or any 
of them, from allering the courſe of fucceſſ on as therkby eſta- 
pliſhed, or from /elling and diſponing the lands in whole or 
* in part, or charging the ſame with debts, further than they 
ſhould be thereby authoriſed to do.“ It was allo thereby 
declared, That, by the diſpoſition to be exccuted by Sir Lau- 
rence, the lands ſhould be granted to be holden of himſelt, 
in the ſame manner as he held them of the Crown. 

It was likewiſe agreed, That theſe lands, as well as the 


"AY 


eſtate in Yorkſhire, ſhould be burdened with a rent charge 


of L. 4000 Sterl. per ann. to the Purſuer and Lady Charlotte, 
during Sir Laurence's life. 85 5 
Wy." diſpoſition, in terms of theſe articles, having been ſoon 


after framed by Sir Laurence Dundas's men of buſineſs 
7 5 in 


3 

in Scotland, was tranſmitted to him for the purpole of 
being executed. It appears, however, that Sir Laurence 
kept this deed in his cuſtody, without ſigning it; and no- 
thing further was at that time done, in implement of the 
ſaid agreement. 

Sir Laurence having afterwards acquired other lands in 
Scotland, particularly the Earldom of Orkney, &c. purcha- 
ſed from Lord Morton; it appears, That, in 1768, he came 
to the reſolution of entailing his whole property in Scot- 
land. Accordingly, of this date, a deed of ſtrict entail 
was executed by him, proceeding on the narrative of his 


: bY % I 


to himſelf, and alſo of the dy/pofetion relative thereto, (which, 
as already ſaid, had remained unexecuted) ; and ſettling the 
whole of his eſtates in Scotland upon his Son the purſuer 


ol his natural-life, after my death, and to the heirs-male 
whom failing, to the other heirs-male lawfully procreated 


fully procreated of my faid Son's body ; whom failing, to 
the heirs-female lawfully procreated of my own body; 
whom failing, to Thomas Dundas of Fingaſk, Eſq; my brother- 
german, and various other heirs called in the ſubſtitution. 
By this deed of entail, reſtricting the Purſuer to a naked 


_ 


tations as might be effectual to preſerve the eſtate ſettled 
upon them; but went a good deat further, in tying up 
both the Purſuer and them with reſpe& to the whole 
Scotch eftate, and ſubjecting them to certain hard condi- 
tons, ſuch as, in general, obliging them to carry his name 
and arms, and no other, under an irritancy. At the ſame 
time, this deed contains the following expreſs declaration: 

Fhat. 


Son's marriage- articles, and the powers therein reſerved 


in liferent, for his liferent uſe only, during all the days 
lawfully procreated or to be procreated of his body, in fee; 


of my own body; whom failing, to the heirs-female law- 


liferent, Sir Laurence not only exerciſed the power reſerved 
to him in the marriage-articles, of tailzieing the lands 
cherein mentioned, and laying the heirs under ſuch limi- 


May 25. 1768, 
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| all taken and deviſed tO Sir Laurence Dundas, and his 


14 


That it ſhall be lawful to me, at any time of my life, and even 
upon death-bed, to revoke, alter, or change this preſent 


Q 


__ © tailzice at my pleaſure, i % far as the ſame ball be conf, ſtent 


« evith the mar riage-articles above mentioned, and diſpoſition and 
« ſettlement made by me, relative to, and in implement of 


the {aid articles: as alſo, to ſell, alienate, and diſpone the 


* ſaid carldom of Orkney, and lordſhip of Zetland, with the 
* whole duties, privileges, and pertinents, belonging to 


the ſame, with any other lands not contained in the diſ- 


* polition and ſettlement aforeſaid, to any perſon or perſons 


© I thall think fir, either for onerous cauſes, or gratuitoully; 


* and to contract debts thereupon, and to grant infeftments 


* and other ſecurities for the ſame, as fully and abſolutely 


in all reſpects, as if theſe preſents had never been made or 


granted by me, or that the ſaid earldom of Orkney, and 
* lordſ{hip of Zetland, and others not ſpecified in the ſaid 
* difpojition and tettlement, had not been contained in this 


Ln 


preſent tailzie. 
This entail was recorded in the Regiſter of Tailzies, upon 


the 5th July thereafter. 
But as it ſtill continued ſubject entirely to Sir Laurence's 


power of recalling or altering at pleaſure, fo it appears that 


he afterwards formed other ſentiments as to the mode of 


ſettling his eſtates in Scotland, and reſolved to give his Son 


the abſolute fee and diſpoſal of them, fo far as this could be 
done conſiſtently with the obligations both he and the Pur- 


ſuer had come under in the marriage-articles. 


Accordingly it appears, in the %% place, That, having, 


after the date of the entail, acquired ſome other lands in 


Scotland, particularly the lands of Corntown and others in 
Stirlingſhire, the lands of Sabay and Fracafield in Orkney and 
JLetland, Denboig in Fife-ſhire, Tulligarth in Clackmann??, 
and an area in the Neu Town of Edinburgh, upon w hich 
x houfe of conſiderable value was built, theſe ſubjects were 


helrs- 


o = 
_ 


* 


- = 
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the entail. _ 
2aly, Having feued out certain parts of his eſtates in the 


counties of Stirling and Clackmannan, for the purpoſe of 


making votes, he, in 1774, took a re-conveyance of theſe, 


though included under the entail, to himielf, and his heirs 
and affignees whatſoever, without any reference to the entail. 


zdly, Sir Laurence, of this date, conveyed to the Purſuer, 
his heirs and af gnees. to be holden feu of himſelf, the eſtate 


of Burray, purchaſed from the Earl of Galloway, and the 
lands of Northwall, both included under the entail: But the 


diſpoſition thus granted to the Purſuer in fee - ſimple was 


without any reference to the tailzie, and the Purſuer was duly 


infeft in virtue of the precept in ſaid conveyance; which 


Was clearly a virtual revocation of the tailzie, ſo far as re- 
garded the dominium utile of theſe lands. 


4thly, In 1778, Sir Laurence applied for, and obtained an 
Act of Parliament, for enabling him to ſubſtitute his Orkney 
eſtate in the place of the lands in Stirling-ſhire, &c. which, 
by his Son's articles of marriage, he has become bound to 


ſettle 1 in the manner therein ſort forth. — This Act is intitled 


An Act to authoriſe Sir Laurence Dundas, Bart. and the 


ſeveral other perſons therein mentioned, to inſert in a deed 


LY 


of diſpoſition and conveyance of lands and hereditaments 
in Scotland, agreed to be ſettled by articles made previous to 
the marriage of Thomas Dundas, Eſq; with Lady Charlotte 
his wife, the like power of exchange as 1s contained in 
the ſettlement made previous to the ſaid marriage, of cer- 
tain eſtates of the ſaid Sir Laurence Dundas in En gland.” 

It recites fully the marriage-articles, and ſets forth, 
* That whereas the article by which the lands and Here 


@ _ „ 


ditaments in Scotland were agreed to be ſettled, was drawn 
” 


* in London, thereafter to be extended by way of di 
Poſtion and conveyance by the Lawyers reſident in Scotland, 
| converſant 3 in the terms requiſite for making ſuch deed of 


diſpoſition 


heirs-general, and never were in any ſhape included under 


Jept. 177% 


j ( 6) ; 
I} * diſpoſition effectual, and for giving the power and autho- | 
| ö * rity to make exchanges of the ſaid eftates in Scotland, as | 
| is contained in the ſettlement of the Engliſh eſtates: Bu: | 
it * although it is highly reaſonable, and was the intention of 
4 = * the parties, that the eſtates in Scotland which were ſtipu- | 
* lated and agreed to be made an auxiliary or additional | 
| * ſecurity for the ſaid annual ſum or rent charge of L. 4000, 1 
l * ſhould be ſubject ro the like condition or power of ex- 6 
i change, as the lands in England were actually ſubject and Þ 
0 liable to: yet, in as much as it is not in and by the ſaid 3 
9 articles expreſsly ſtipulated or agreed, that ſuch power 5 
lf of making exchanges as aforeſaid, ſhould be inſerted in F 
k | any deed of diſpoſition and conveyance to be made in pur- 3 
10 ſuance thereof, the making and perſecting the ſaid intended deed 3 
| „H diſpoſition and conveyance hath been delayed ; and the ſe- 3 
| « ſeveral parties intereſted therein apprehend, that ſome 3 
9 doubt may ariſe, whether ſuch power can be legally and 3 
| effectually inferred therein, agreeable to the intention of 3 
| iq the ſaid parties, without the aid of the Legiſlature,” There- 4 
[1 5 fore it enacts, * That it ſhall and may be lawful to and I 
Fi for the ſaid Sir Laurence Dundas, and Thomas Dundas his 3 
[ 5 * Son, or the ſurvivor of them, or the heirs of ſuch ſurvivor, I 
1 do infert, or cauſe to be inſerted, in any deed of diſpoſition 1 
Ii e conveyance to be made within the ſpace of 12 calendar i 
= months next after the paſſing of this AR, of all and fin- 1 
I 6 gular the meſſuages, lands, tenements and hereditaments, 1 
[ Eo. « ſituate, lying, and being in the ſhires of Stirling, Clack- 
il 5 mannan and Fife, in that part of Great Britain called Scot- 
FH land, which, in and by the ſaid articles of agreement, 


= bearing date the 23d day of May 1764, were by the ſaid 
Sir Laurence Dundas agreed to be ſettled and aſſured, and 
| Are therein mentioned to be of the groſs rent of L. 4500 
| Wl! Sterling by the year, or thereabouts, with their and evc!y 
400 * other rights, privileges and appurtenances, a proviſo, o 


Pet, in the e or to the — or effect following- 
— Thc 


5 e 
Then follows the proviſo, making it lawful, under certain 
conditions, to ſubſtitute other lands, of equal or greater 
value, in exchange for thoſe ſpecified in the marriage- 
articles. 

This Act, having bien framed in England, without atten- 
tion to the forms of conveyancing neceſſary by the Law of 
Scotland, was not put in execution: But it clearly ſhews, 
that Sir Laurence Dundas had relinquiſhed altogether the 
plan of his entail, otherwiſe he had no occaſion for the 
powers intended to be veſted in him by the Act, or to diſtin- 
guiſh between one eſtate and another, the whole being ſet- 
tled by the entail in one uniform manner. Beſides, the act 
proceeded altogether on the ſuppoſition of no deed or ſet- 
tlement having been yet executed in implement of the 


2 E: 


fiſt, and conſequently that the entail executed in 1768, was 

_ departed from, and laid alide, as a deed which was not to 
take effect. 

_ 5thly, Sir Laurence, in this view, and being {tilt deſirous to 

implement the marriage-articles in the manner intended by 


——]]] 
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land, for their advice, in September 1778; and they having 


be proper, ſome ſteps were taken relative thereto: But, before 
matters were brought to a concluſion, Sir Laurence appears 
to have come to the final reſolution of leaving it to the Pur- 
fuer himſelf, to follow out the obligations in his marriage- 
articles, and of making no ſettlements or deeds of any kind, 
other than a general unlimited deviſe of all his gates real 
and perſonal, wherever ſituated, in favour of the Purſuer, 
with a revocation of any that he had formerly executed, 

For, 6%, a few months after, he, of this date, being then 
in England, executed a deed in the form of an Engliſh will, 
deviſing his whole ſucceſſion of every kind in England, Scot- 
land, and elſewhere, to his Son the Purſuer, without limita- 

don. It proceeds as follows: I do give, deviſe, and bequeath 


© Unto 


_ 


— 5 — 
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contract of marriage, or at leaſt none that was meant to ſub- 


him, with a power of excambion, applied to Counſel in Scot- 


given it as their opinion that a new Act of Parliament would 


Feb. 14. 1770. 


App. No. III. 
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(8) 
© unto my dear Son Thomas Dundas, All my real efate in Eng- 
* land, Ireland, and Scotland, as alſo in the and of Dominica 

in the Welt Indies, and elſewhere, not included in the ſettlement 
* made on his marriage ; and all my perſonal property, of 
every nature or kind ſoever; to hold to him, his heirs, 
* executors, adminiſtrators and aſligns, for ever; but char- 
* gedand chargeable, &c. Alt then goes on to mention cer- 
tain annuities and legacies with which the ſaid eſtates were 
to be charged, and concludes thus: And I do hereby rewle 
all 9 and other wills by me heretofore made, and do con- 
ſtitute and appoint my dear Son ſole executor of this my 
« will. In witneſs whereof,” &c. | 
One reaſon for this probably was, That as the Purſuer was 
his only child, who fell naturally to ſuccced to his whole 
fortune, ſubject to the burdens attending it, and to certain 3 
legacies and donations which Sir Laurence thought prope: to 
bequeath to different perſons, ſo there appeared to be no good 
reaſon, from his conduct or otherwiſe, for tying up his and 
any further: And indeed the tailzie 1768 had rather been 
haſtily and inaccurately conceived, the very narrative of it 
being founded on the ſuppoſed execution of a deed which 
never had been executed; and no proviſion made for pay- 
ment of debts, if there ſhould be any, beſides other hard and 
unequitable conditions, as above hinted at. All theſe con- 
{iderations muſt have operated with Sir Laurence, when he 
came to execute his laſt deed, above recited, in 1779; which 
will account for the ample and liberal terms in which it is 
conceived, for the expreſs purpoſe of a general unlimited 3 
deviſe of his whole ſucceſſion in favour of his ſon and heir, 
and to free him of every reſtraint impoſed by any former 1 
deed, with the exception always of the obligations he was 
under in favour of his own FOR by his articles of marriage. 


3 
1 
1 


Sin LAURENCE having FRY in September 178 I, the; Pur- 


ſuer was adviieg that he had an undoubted right to his fa- 
: ther's 


_ 
bu 
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UP) 
ther's ſucceſſion, without regard to the tailzic 1769; and 
he prepared to make up titles accordingly, But this being 


a matter of great conſequence to himſelf, and to his family, 
he thought it prudent to have the matter fairly tried, by 


an action againſt the Heirs of Tailzie called in the deed 
1768, in order that they might have an opportunity of 


ſtating every argument that occurred to them in ſupport of 
that deed, as regulating the ſucceſſion, and binding o on all 
concerned. 


Accordingly the preſent action was brought at the Pur- 
ſuer's inſtance before your Lordſhips, againſt his children, 
and the other ſubſtitute heirs, ſubſuming upon the facts 
already ſtated, and concluding, © That the foreſaid deed of 
* tailzie, executed by the ſaid Sir Laurence Dundas, of the 
date, tenor and contents foreſaid, or of whatever other 


date, tenor or contents the ſame may be, with all that 
'Y 


ſhould be found and declared, That the Purſuer, and the ſons 
of his ſaid marriage with the ſaid Lady Charlotte Fitz- 
william, are entitled to hold, poſſeſs, and enjoy the fore- 
ſaid lands and eſtate fpccified in the foreſaid marriage- 
articles, and lying in the ſhires of Stirling, Clackmannan, 
and Fife, as the ſame ſhall be condeſcended on and 1 
tained during the courſe of the procefs; and that in 
terms of the obligation before mentioned, granted by the 
ſaid Sir Laurence Bun contained in the ſaid marriage- 
articles allenarly, ſubject always to the reſervations, con- 
ditions, and limitations therein exprefled ; and al/s, that 
the ſaid Purſuer is entitled to hold, poſſeſs, and enjoy the 
ſaid earldom of Orkney, and lordſhip of Zetland, with 
the whole other lands and heretable ſubjects ſpecified in 
the ſaid deed of tailzie, and not contained in the ſaid mar- 
riage articles, and that in fee-femple, as heir of hne in ge- 
neral ſerved and retoured to his ſaid father as aforeſaid, 


C * Tm Cand 


has followed, or is competent to follow thereupon, ought 


© and ſhould be reduced and annulled, &c. ANp it ought and 
2 
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and to make up and expede. his titles in that character 
* accordingly.” 


This proceſs havin g come into Court, a Tutor ad litem was 


appointed in the uſual form, to the Purſuer's children, who 
are under age; and the production having been fatisfied, 

and great aviſandum made therewith, the ſame was remitted 
to Lord Gardenſtoun Ordinary, to be diſcuſſed. 


His Lordſhip, upon hearing Parties, and adviſing Memo- 


rials, took the cauſe to report, and ordered Informations, 
In obedience to which, this 18 humbly offered for the 


Purſuer. 


Ix the outſettin g, = begs Jeans to obſerve, That however 
ſevere ſome of the conditions and clauſes of the tailzie 1768 


would be upon him, if made effectual, eſpecially in certain 


poſſible events, yet, from reſpect to his father's intentions, 


he ſhould think it his duty to acquieſce in them, were he not 


fully ſatisfi.d that theſe intentions were not perſiſted in, but 
purpoſely altered, and laid aſide, in order that he might take 
up the ſucceſſion, ſubject to no other reſtrictions than thoſe 
juſt and reaſonable ones which were impoſed by the mar- 
riage-articles. The tendency, therefore, of this action, 1s not 
to defeat, but to declare the late Sir Laurence Dundas's will: 
and in order that the mutual friends of himſelf and of his 


children may be ſatisfied that no injuſtice to them is in- 


tended, he has granted and delivered an obligation for 
their behoof; by which he is bound to carry into full exc- 
cution the marriage-articles, ſo far as regards the lands 
therein mentioned, in ſuch form and manner as ſhall be 
adviſed. 

With reſpect to the eſtate of Burray, and lands of North- 
wall, which, as already mentioned, were diſponed by Sir 
Laurence Dundas to the Purſuer, and his heirs and allig- 
nees in fee-ſimple, more than eleven years after the date of 


the entail, there cannot, with ſubmiſſion, be a doubt, 5 
this 


6) 


entail, ſo far as concerned the property of theſe lands: And 
the ſame appears to be the caſe with regard to ſome of the 
lands in Stirling and Clack mannan-ſhires, which were feu— 


rence himſelf, and his heirs and afſignees. _ 
But there ſeems to be no occalion for making diginRione 
between theſe and other parts of Sir Laurence Dundas's 


moſt explicit terms, give and deviſe his whole real eſtate in 
Scotland, not included in the marriage- articles, to the Pur- 
fuer, and his heirs and aſſignees, for ever, and did alſo there- 
by revoke all former and other wills, no room is left for 


to, in virtue of the power which Sir Laurence had ſo anxi- 
oully reſerved to himſelf, of doing ſo at his pleaſure, and 
at any period of his life, either oneroully or gratuitouſly. 


conſidered in a two-fold point of view; ½, as relative to 


vis. Orkney and others; 2%, as relative to the lands in 


Stirling-thire, &c. Which) were ſettled upon occaſion of the 
Purſuer's marriage. 


As to the formbr, his entail executed in 1768, might no 
doubt have been effectual to convey and limit theſe eſtates 


no ſubſequent alteration. But Sir Laurence had it in his 
power, by any deed, and in any form, to recal and defeat 
that ſettlement at his pleaſure, in terms of the expreſs re- 


Lordſhips is, whether he has not actually done ſo ?. 
In fact, he not only gave away to the Purſuer, at a ſub- 


"eyances, in fee-fimple, which were a virtual and neceſſary 
alteration of the tailzie; but, 5 his laſt deed, in February 
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this was, to all intents and purpoſes, a revocation of the 


cd to a truſtee, and re-conveyed by that truſtee to Sir Lau- 


ſucceſſion; for, as Sir Laurence did, by his laſt deed, in the 


doubt, that the deed 1768 was thereby expreſsly put an end 


The deeds executed by Sir Laurence Dundas, may be 


the eſtates which he had abſolutely under his own power, 


in the way and manner thereby intended, had there been 


ſervation therein contained; and the queſtion before your 


ſequent period, certain parts of theſe eſtates, by ſpecial con- 


Ga 


1 779, he gave and deviſed the tobals to the Purſuer and his 
heirs, for ever, without limitation, revoking all former and 
other wills by him made relative thereto; which words, !] 
former and other wills, &c. cannot, in the language of this 
deed, have any other meaning or effect, than to recal every 
former deed executed by him relative to his ſucceition in 
theſe eſtates. 
It is indeed:t true, That; by the . of the feudal law 
of Scotland, lands cannot regularly be deviſed by teſtament; 
and it may be faid, that this deed 1779 is not a proper ler- 
tlement for conveying heritable ſucceſſion in Scotland.— But 
the preſent inquiry is not, whether the purſuer would be 
entitled, merely in virtue of this deed, to carry theſe ſub- 
jects, if he had no other method of taking them up? but, 
whether it is effectual to put an end to any former deed or 
ſettlement, wy" which he mizint een have been exclud- 
ed or limited 5 
The Purſuer 4 confine Kit argument upon this deed 
to that part of it alone which purports to be a revecation. Ic 
is himſelf the heir-at-law of his father: amd it is enoug! 
for him to: ſhew that the tailzie 1768 does not ſtand i in his 
way, as he can in that caſe take up the ſucceſſion without 
regard to it, as neareſt and lawful heir of his father by the 
inveſtitures; and he is under no neceſlity of connecting him- 
felf thro” the will, as containing a proper ſettlement of thelg 
eſtates in his favour. The deed may be ill executed as 1 
fettlement, and yet may be very good as a revocation. Thc 
one requires certain formalities, to give it effect by the law 
of Scotland: The other requires no formality at all, being 
a mere fignification of intention... 
It was faid, That a latter-will, being neffecina] by the law 
of Scotland to convey heritage, was equally fo for the pur- 
poſe of reualing any former ſettlement. But this, with ſub- 
miſſion, appears to be a very untenible argument: For, if 


2 ſettlement 1 is under the — own power, either by the 
nature 
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F491 | 
nature of the deed itſelf, or by any clauſe of reſervation con- 
tained in it, where can the doubt be, that he is entitled to 
exerciſe this power by a revocation executed in any form, 
or at any period of his life? A deed remaining under the 
oranter' s power, 15 a mere creature of his will. It confers 
no right upon any perſon; and it may be taken away at 
any time, even on dearth-bed, this being no way againſt 
the Law of death-bed, but the reverſe : For the effect of it 
is, to make the legal ſucceſſion operate, or, which is the 
ſame thing, the ſucceſſion by the inveſlitures, and only to 
remove out of the way a temporary obſtruction ariſing from 
a deed prejudicial to the heir; which, being in the granter's 
power, he 1s at Avery to defeat at any time, and in any 
manner. : 
It is enough, therefore, to ſay, that this latter ill con- 
tains a revocation ; and that any form of a deed is ſufficient 
for the purpoſe of revoking. The maxim, that heritage 
cannot be conveyed by teſtament, has nothing to do with that 
queſtion. Ir is one thing to convey, and another thing to re- 
voke ; and although a deed in the form of a latter-will, may 


be improper for the one, it may be e a 957 the 
other. 


At the ſame time, the Purſuer can by no means admit, | 
that the deed in queſtion is ineffectual as a deviſe in the Pur- | 
ſuer's favour ; for, although it is underſtood, that one can- R 

not by teſtament appoint a ranger to ſucceed to his heritage = 
in Scotland, there ſeems to be nothing to hinder any one | | | 
who has power over his eſtate, from calling, by will, or in 1 
any other form, his own neareſt heir, i. e. the perſon who 
would be entitled to the ſucceſſion by law, or by the inveſ- ll 
titures, independent of any revokable ſettlement. Such per- 1 
fon he may call even upon death-bed, becauſe no other 8 | 
party has a title to object. If the heir, who is aliogui fuceeſ 11 il 
by law, or by the inveſtitures, is to be let in, the operation 
is very ſimple; for i is enough to declare this in any form, 


— which 


( 14 ) 
which may either expreſsly or virtually take out of the 
way any other deed ſtanding to his prejudice. 
The heir cannot be hurt by a death-bed deed, which 

every teſtament is preſumed to be; but if the intereſt 
of the heir is out of the queſtion, or if he happens to 
be benefited by the deed, it will certainly ſtand good. — Thus, 
in the caſe of Kerr contra Kerrs, 25th January 1677, obſery- 
ed by Lord Stair, John Kerr having, by a ſettlement in leig- 
pou/lie, diſponed an heritable ſubjea to his grandſon, by his 
ſecond ſon, did afterwards, when on geath-bed, execute 
two other deeds ; by one of which, he gave this grandſon 
only the half of the ſubject ; and by the other, he gave the 
remaining half to the daughter of his eldeſt ſon, who was 
his heir-at-law. The Court found, That the diſponer had ef- 
fectually recalled the firſt ſettlement: and that if he had 
recalled it ſimply, the new diſpoſition on death-bed would 
not have been effectual againſt Janet his heir; but, having 
* recalled it ſpecificate, and ad gualificatum e to give 23 
Janet the heir the half, and Patrick the other half, they 0 
therefore ſuſtained the two diſpoſitions, though ſubſcribed 1 
in lecto, ſeeing the heir, the wife and bairns, are ſecurcd 
. by the Law de lecto. But a diſpoſition revokable to any 
other perſon, might be recalled effectually in lecto: neither 
could the heir quarrel the qualiſied revocation, but be- 
© hoved either to accept of it in totum as it was, or to reject: 
© it in totum, and thereby get nothing, the firſt diſpoſition re- 
maining effectual, which being in leige pouftic, did abſo- 
* lutely exclude the heir” 
It was obſerved, That heirs of proviſion, as well as heirs 
of any other kind, were entitled to the benefit of the law 
of death-bed: That fo it was laid down by Sir Gcorge 
M*Kenzie, Mr Erſkine, and others; and that the Court had 
even found, in two caſes Gbcctvel by Lord Stair, 25ch Fc- 
bruary 1663, Hepburn ; and 24th July 1672, Cant againſt 
Porterficld ; that heirs called by a revokable ſettlement, had 
a right to plead the objection of death -· bed. 
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This argument is ſimilar to one of thoſe which the Coun- 
ſel for the Duke of Hamilton maintained in the late com- 
petition with Mr Douglas, where it was fully anſwered 
and refuted, both here, and in the Houſe of Lords. Any one 
who claims under a diſpoſition containing a reſerved power 
to alter at any period of the granter's life, muſt ſubmit to 
the exerciſe of this power of alteration even on death-bed, 
becauſe he cannot both approbate and reprobate the ſame 
deed. If he happens to be the heir aliogu ſucceſſurus, indepen- 
dent of the diſpoſition, he may, in certain circumſtances, be 
entitled to lay aſide both the one deed and the other, and to 
claim as heir-at-law; becauſe, having that character in him, 
it would be an evaſion of the law of death-bed, if his right 
of challenge could be excluded by a reſcrvation of that kind, 
in a deed executed in his own favour. But if he finds it ne- 
ceſſary, or for his intereſt, to claim under the diſpoſition, he 
muſt take it with all its qualities and conditions: and fo the 
Houſe of Lords decided in the caſe of Pringle of Crichton, 
within theſe few years. 
The Defenders are in a miſtake, when they ſuppoſe that 
this rule applies only to the caſe of diſpoſitions, which con- 
vey the right directly to the firſt inſtitute as diſponee, and 
that it does not apply to the caſe where the granter con- 
veys to himſelf, whom failing, &c,—lt is plain; that the per- 
ſon firſt called to the ſucceſſion by ſuch a deed, is juſt as 
much a diſponee as in the other caſe, though it requires a 
lervice to connect him with the diſpoſition ; and whether he 
is an heir or a diſponce, he cannot claim under the deed, 


qualified deed, he cannot reject the qualities. When the law- 
books ſpeak of an heir of proviſion being entitled to the 
privilege of death-bed, this means the caſe of a perſon who 
is heir of proviſion aliunde, not whole right depends on the 
deed containing the quality, or who makes his claim under 
K. Thus, in a caſe obſerved by Dirleton, 7th june 1676, 
7 Ramſay, 
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without acquieſcing in its conditions. If he claims under a 


ne! 
Ramſay, it is laid down by that learned and able Aibetter, 


That © albeit nemo poteſt cavere, ne leges habeant locum in ſuo teſta- 
* mento, and no perſon at any time can reſerve a power to 


burden his heirs at ſuch a time as in law he is not in legit- 


tima poteflate ; yet, when any perſon gives any thing, or 


makes a proviſion in favour of any other perſon, or of his 


© heirs of proviſion, he may give and quality the lame ſub 
* modo, and with what burden he pleaſes. 
In the ſame way, in the caſe of Lord Forbes, which will 
be remembered by your Lordſhips, the Houſe of Lords ex- 
preſsly found and declared, That the bond of proviſion in 
_ © queſtion having been granted in execution of a faculty 
'* reſerved in the contract of margin the exception of 
decath-bed did not lye againſt it. Any old deciſions that 
ſeem to point the other way, can have no influence. The 
_ caſe of Hepburn turned chieſly upon the queſtion, whether 
the words, in articulo mortis, were neceſſary to authoriſe an ex- 
erciſe of the faculty on death-bed ; and the ideas of the Court 


appear, then, to have been indiſtinct upon the ſubject. An 


erroneous judgment was given, and the cauſe was afterwards 
compromiſed.— The caſe of Cant againſt Porterfield, ſtood in 
ſimilar circumſtances. Many contrary deciſions have been 
given fince that time, ſuch as Livingſton againſt Menzies, 
31ſt December 1707, obſerved by Fountainhall ; MKean a- 


gainſt Ruſſel, 16th January 1740, by Clerk . Buchanan 


2 Buchanan, Wan 1758; and the other Sts already 
mentioned. 5 

In another caſe reported by 9 bh. June 1749, 
bt awford—A death-bed-deed executed in conſequence of re- 
ſerved powers, was ſuſtained on the ſame principle; and it 
is believed, there have been many other caſes of the ſame 
Nature. V 

The noted caſe of Simpſon contra Barclay, in 1750, will 
likewiſe be remembered by your Lordſhips.—Robert Bar- 


Clay, in 1722, made a ſettlement of his lands in Scotland in 
| Haar 
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#:vour of himſelf and the heirs-male of his body; whom 


failing, certain other heirs and ſubſtitutes of the male-line ; 


with prohibitory, irritant, and reſolutive clauſes : Reſerving, 


however, power to himſelf, to alter or infringe, at any time 
of his life, et etiam in articulo mortis, He afterwards went to 


South America; and, in May 1734, being at Buenos Ayres, 


he made a laſt will and teſtament in the following terms :;— 


* 1, 1 give and bequeath unto my father William Barclay 
© of Warrix aforeſaid, all the yearly intereſt of my eſtate, 
© whether in money, goods, land,, cattle, or whatſoever 


« elſe owing or appertaining to me the time of my death, 


either in England, Scotland, or any other part or parts of 
© Europe or America, for his ſole uſe and behoof during 
© his natural life; and after his death, I gwve and bequeath the 


© above-mentioned monies, goods, /and, cattle, &c. unto my 


* fiter Jean Barclay, of the town of Irvine in North Britain, 
* for her ſole uſe and behoof during her natural life, and 
* afterwards to her heirs for ever.“ The teſtator then pro- 


ceeded to name executors, and to leave certain legacies ; af- 


ter which, he added the following clauſe : * And, laſtly, 7 
do hereby revoke, annull, and make void all former wills, codicils, 
* ur bequeſts made by me, and declare this only to be and re- 

main for and as my laſt will and tetament ; dated in Buenos 
5 Aa in America, the 31ſt day of May 1734. 


To this teſtament the following codicil was added 8 


hereby declare, That the diþoition which I have granted 
in favour of my ſiſter Jean Barclay, was made with the 
real intent, That ſhe the ſaid Jean Barclay, after my fa- 


© ther's and my death, no lawful heirs of my body ſurviv- 


ing, might take quiet poſſeſſion for her own uſe and her 


* heirs, of all lands, houſes, tenements, ſum or ſums ot 
money, and all other effects whatſoever belonging to me 
as before my death; and as I had no Lawyer, to apply to 


5 for advice, and to draw ſuch a diſpoſition as might be 


more valid, to ſecure to my ſaid bfter, all lands, ſums of 
22 mone g, 
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** 


lateral male- relation, as called by the tailzie 1722; and it 


compromiſed matters, a claim was afterwards put in by 


cauſe, 1mo, the teſtament was a ſufficient revocation of the 


* nexed, executed by the ſaid Robert Barclay anno 1734: 


© conveyance of the heretage in queſtion ; and finds, that 


* 


Dee. Ir. 1711. 5 


E080} 
money, or other effects whatſoever, belonging to me at 
my death, I thought proper to annex this, that my deſign 
and intention by foreſaid diſpoſition might not be fruſ. 
© trated or inverted oy any miſtake or ignorance in the 
; writing. 


Upon the death of Robert Barclay, his ſucceſſion to the 
lands in Scotland was claimed by Alexander Barclay, a col- 


was alſo claimed by Robert Gemmell, the ſon of Jean Bar- 
clay the ſiſter, in terms of the will. Theſe parties having 


Janet Simſon, the daughter of Barbara Barclay, another 
ſiſter of Robert's, who inſiſted that ſhe had a right to one- 
half of the eſtate, as one of the heirs-portioners-at-law: Be- 
entail, ſo as to put an end to any claim under it: But, 24, 
It was not a habile method of conveying lands to one of 
the ſiſters alone, in prejudice of the other, and conſequently 
the ſucceſſion had now opened to the heirs-at-law. 

Lord Elchies Ordinary pronounced the following inter- 
locutor : Finds, That the diſpoſition by Robert Barclay, 
* anno 17235 was revoked by the teſtament and codicil an- 


* 


Finds, That the foreſaid teſtament and codicil is no habile 


the Purſuer and Robert Barclay-Gemmel are joint heirs 
by the diſpoſition anne 1722, granted by William Barclay 
the father. Afterwards, however, his Lordſhip took the 
cauſe to report, and the following interlocutor was pro- 
nounced : Finds the diſpoſition by Robert Barclay in the 
« year 1722, was revoked by the teſtament made by him in 
the year 1734; and finds, That tho' the ſaid teſtament 1s 
not effectual to convey the heretage, yet the declaration 
ſubjoined to it, being a ſufficient indication of the will ot 


4 Robert Barclay, that his whole eſtate ſhould deſcend to thc 
| | f heirs 


* 


3 


19 
* heirs therein mentioned, will afford a ground of action to 
the heirs of Jean Barclay, againſt the Purſuer, one of the 


© heirs-portioners of Robert e to denude of the ſaid 


© eſtate.” 


The following neppalitions were eſtabliſhed by this deci- 
ſion: - /, That the revoking clauſe in the latter-will did ef- 


fectually put an end to the former revokable ſettlement : 
2dly, That, to the extent of at leaſt the one-half of the ſuc- 


ceſſion, the right of Jean Barclay and her heirs, whether in 


virtue of the legal ſucceſſion, or of the will, was undoubted : 
zdly, As to the other halt, which was not deſcendible to her 
by law, though the Court ſeems to have had a good deal 


of doubt as to the validity of the will to operate as a ſettle- 
ment of that part of the ſucceſſion in her favour, yet it was 


at length found, that the indications of will contained in 


the deed, were ſufficient even for that purpoſe. 121 
All and each of theſe points are material to be kept ir in 


view in the preſent caſe, being ſeparately concluſive in fa- 


vour of the argument which the Purſuer maintains: For, 


in the r place, Sir Laurence Dundas's will contains an ex- 
preſs revocation, nearly in the ſame words, and exactly of 
the ſame import, with the revoking clauſe in Robert Bar- 


clay's will. 240, It contains a new provilion of ſucceſſion, in 
terms very ſimilar to Robert 'Barclay's. And, 3dly, this new 


deſtination is wholly in favour of the Heir-at-lau, whereas 
Barclay's was only partially ſo. The Court ſeems to have 


had no difficulty as to the firſt point, viz. That the revoking 
clauſe in the will was ſufficient, . per ſe, to recall the tailzic : 

and as little was there any doubt that Jean Barcley had the 
right of ſucceeding to one-half; becauſe, to that extent, ſhe 


was both heir-at-law; and heir by the will. The ſingle doubt 


was with regard to the other half, which, by the will, was 
given to a ſtranger, in prejudice of the heir-at-law.: And, ſup- 


boſing it to be true; as alledged by the Defenders, that this 


part of the deciſion has not been Aapprojed of ſince, it will 
readily 
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readily occur to your Lordſhips, that no inference can thence 
be drawn, which in 7 ae whatever affects the 1 8 
Argument. 

But the Defenders are pleaſed to ſay, That, as 2 latter- 
will, by the Law of Scotland, in its proper fignification, 
is confined to perſonal eſtate ; fo, when Sir Laurence, by 

this deed, revoked all former and other wills made by 
him, he muſt be preſumed to have had nothing elſe in 
view, than any former latter-will or teſtament exeeuted by 
him concerning his perſonal eflate ; and cannot be ſuppoſed to 
have revoked the tailzie of his landed eſtate, which was 2 
ſettlement of heretage, and not a will. 

This, however, is much too narrow a conſtruction of the 

revoking clauſe, and by no means agreeable to the ſound 
and real meaning of it. In order to diſcover what is the 
true ſenſe of this clauſe, your Lordſhips will compare it 
with what goes before, and conſider what was the nature 
and import of the whole tranſaction: For, as this is a 
mere queſtion of intention, every circumſtance attending 
the deed muſt be taken under view; and if your Lordſhips 
have ſufficient intrinſic ee upon the face of 
the deed itſelf, to ſhow what the granter meant by any par- 
ticular words or expreſſions therein uſed, this will un- 
doubtedly be followed as the only . and fair rule of c con- 
ttruction in ſuch a caſe. | 


The two parts of the deed are cordacive; and muſt be 
explained by one another. It cannot poſlibly admit of a 
doubt, That Sir Laurence did really mean, by the firſt part of 
it, vis. the deviſing clauſe, to give his eſtates in general to 
the Purſuer as a fee- ſimple, with the exception therein men- 
tioned : and this exception is material, as it affords clear 
proof, that, by rzal efate in Scotland, &c. he meant his /ands in 
Scotland, as indeed this is the legal and natural import of 

the phraſe itſelf. He gives his whole real eſtate in Scotland, 


KC. not included in the marriage- articles, 7. c. his whole 
lands, 


„ 
lands, with that exception. And altho' this new deviſe or de- 
ſtination to the Purſuer in fee- ſimple, was of itſelf a virtual 
revocation of any former limited ſettlement made by him, 
giving an intereſt to other heirs, yet, not ſatisfied with a 


mere implied or virtual revocation, he ſubjoins alſo an ex- 


preſs clauſe, revoking and recalling all former and other wills 
by him made, i. e. all former deeds reſpecting thoſe eſtates. 

The fact is, That he had never executed any former will 
reſpecting his moveable ſucceſſion, ſo far as the Purſuer 
knows; nor was it of any conſequence to him to do ſo, as, 
for many years before his death, he was poſſeſſed of no free 
perſonal eſtate. Neither had he executed any deed reſpecting 
his landed eſtates, other than the tailzie 1768 ; and either this 


expreſs revoking clauſe was nugatory altogether, or it had a 


reference to that ſettlement. Your Lordſhips will not preſume 


that it was thrown in as mere ſuperfluous words: the pre- 


ſumption of law and reaſon 1s for the contrary, ut aus po- 
tius valeat quam pereat. 


In this queſtion we muſt conſider what is the language of 


the whole deed. The perſon by whom it was framed, be- 


ing a ſtranger to the law and practice of Scotland, ſeems to 


have been unacquainted with the technical words and 
forms of a ſettlement of heretable ſucceſſion in this coun- 


try: But there cannot be a doubt of what he intended, vis. 
to include Sir Laurence Dundas's landed property every-where. 
This he does in terms ſufficiently legal and effectual, ſo far 
as regards the lands in England, Ireland, and the Weſt In- 


dies; and it is clear, that he muſt have underſtood the 
words uſed by him to be equally effectual with regard to 
the lands in Scotland. He did not mean to divide the ſuc- 
ceſſion, but juſt the,reverſe, to make it all go together; 


and when, in the after-part of the deed, he revokes all for- 
mer and other wills, it is impoſſible to conceive, that this 


could be meant in any other ſenſe, or for any other pur- 
poſe, than to remove out of the way any former deed that 


he 


he had executed b thoſe. eſtates, which could in 
any ſhape interfere with his then plan of giving every thing 
in fee- ſimple to his heir, He uſes the word wil, thinking 
that every ſettlement was a will, et vice ver/a, and not know- 
ing or adverting that there was any diſtinction as to the 

mode of expreſſion in Scotland, more than in England. 

He certainly meant to revoke every former deed reſpect- 
ing his lands in England, Ireland, and the Weſt Indies, which 
were of much greater value than the Scotch eſtates. Can we 
then ſuppole that he meant to except his whole Scotch eſtates 
included under the deed which he had executed in 1769, and 
which, as already ſaid, had been abandoned and laid aſide? 
If any ſuch exception had been meant, it would have been ſpe- 
cially inſerted in the will. But ſuch exception cannot be pre- 
ſumed ; nor would it have been reaſonable in itſelf, or con- 
ſiſtent with the general reſolution which he had then formed. 
_ Nay, the ſuppoſed exception would have made this very 
deed quite abſurd and inconſiſtent with itſelf ; for, by the 
preceding, part of it, he clearly gives all the lands in Scotland, 
except thoſe contained. in the marriage-articles. Now, if, 
by the revoking clauſe, he meant to except the whole e/tates 
in Scotland which he had already ſettled by the tailzie 1768, 
this would in citect be undoing almoſt every thing that the 
deed itſelf does. It would be revoking, and not revoking, 
with the ſame breath. In ſhort, it would be nothing but 
contradiction ; and we muſt ſuppoſe both the perſon who 
framed, and the party who executed ſuch a deed, to have 
been in a ſtate of incapacity at the time, though the reverſe 
was certainly the 5 

It was ſaid, That, in the caſc of Barclay 9 0 Simpſon, 
the word d. ſpe tion occurred in the poſtſcript ; and that this 
may have been the ground upon which the deciſion went. 

But it will be obſerved, That, in the. clauſe of revocalion, 

no ſuch word occurs; and it has already been noticed, that 
the queſtion concerning the effect of the revocation, Was 


entirely a ſeparate queſtion from that which occurred upon 
the 
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the validity of the will as a new ſettlement. Theſe queſtions 
were determined ſeparately, The word difpsfition occur- 
ring in the poſtſcript, may have had ſome effect as to the 
latter, but it could have none at all upon the former. The 
revoking clauſe was in the ſame ſtyle with that which your 
Lordſhips have in the preſent caſe; and the Court ſeems 
to have had no doubt of its being effectual to recal the for- 


mer tailzie, whatever the conſequence of this might be in 


the queſtion betwixt the heir-por tioner at law, and the heir 
called by the will. 

It was further ſaid, That ein che will executed by 
Robert Barclay in favour of his ſiſter, might be conſidered 
as eflectual to revoke a former ſettlement made upon ano- 
ther perſon, yet the caſe was different as to Sir Laurence 
Dundas's will, which was in favour of the ſame perſon upon 
whom the eſtate had formerly been provided by the entail. 

But, in the #-/ place, this has already been anſwered, by 
ſhewing, That, independent of the effect of the will, ſo far 
as it was pleaded on as a new ſettlement in the caſe of 
Barclay, the Court found the revoking clauſe per /e ſufli- 
cient to put an end to every former deed. 


_2dly, Although it is true that the ſirſt ſerternent in this 


caſe, as well as the laſt, was in favour of the Purſuer, yet 
they were of very different natures ; the former beſtowing 
upon him only a mere /erent, and tying him up in favour 


of other heirs, whereas the latter gives him a fee-ſimple : 


And therefore the firſt deed was, in the preſent caſe, jult as 
good a ſubject of revocation, as it was in the caſe of Barclay 

and the revoking clauſe in the laſt deed, muſt have indivi. 
dually the ſame effect. The granter in both caſes had re- 
lerved full powers to himſelf, and theſe he was entitled to 
exerciſe at any time, and in any manner.—If there be any 
ditference in this reſpect between the two caſes, it is in 


favour of the Purſuer's argument, the revocation being 


more in favour of the heir- at-Jaw 3 in this caſe, than it was 
in the caſe of Barclay. 


En 


ley 


It is impoſuble, therefore, to doubt, chat the revoking 
clauſe was in this caſe effectual to take out of the way the 
former ſettlement reſpecting the eſtates in queſtion. Had 
the deed containing this revocation been a mere latter-will, 
according to the proper ſenſe of the Law of Scotland, be- 
queathing perſonal eſtate alone, the clauſe revoking former 
wills might have been conſtructed in the ſame manner: But 
as the whole deed was clearly intended for the expreſs pur- 
poſe of deviſing or ſettling lande, the conſequence appears 
to be undoubted, that the revoking clauſe muſt be taken in 
the ſame ſenſe, otherwiſe it would be nugatory, and the 
deed would be inconſiſtent with itſelf. 

In this point of view, it is of little conſequenceto enquire 
whether the deviſing clauſe of the deed, being in favour of 
the heir-at-law, tho' in the form of a latter-will, is effectuat 
as a ſettlement, or not. Were it neceflary to go into this ar- 
gument, the Purſuer would take the liberty of maintaining, 
and has already ſuggeſted, that it is effectual, in reſpect 
that no other party can qualify a ſufficient legal title to ob. 
. ject to the form of the deed. 

Had the tailzie 1768 been in favour of a aranger, qualified b 
as it is by the moſt expreſs reſerved powers in the granter, 
not only to revoke, but to alter and innovate at pleaſure, 
ſuch perſon certainly could not have objected to any deed 
of alteration, in whatever form executed, even at the laſt 
moment of the granter's life. —So it was found in the caſes 
already mentioned: and the ſame thing was alſo decided 
both here and in the Houſe of Lords, within theſe few 
years, in the caſe of Ouchterlony againſt Willox, where the 
granter had firſt executed a fettlement in the form of a 
truſt-diſpoſition, qualified with a power to the granter of 
calling in heirs by any after-deed under his hand. And the 
ſecond deed was executed in the form of a rteflament, and 
conſequently liable to the objection of not being a proper 


ſettlement, and being reducible on the head of n 
Ut 


9 3 2 5 * * F EDT TY _ bs, IE bats as is « s 2 L te ad eta 2 Et oh "75 * 1 A 

hath Det os TE, Ivf * l * * — CORY 2 n n * ö TI IRS "OW = 8 * . 5 ä ; ; _ 8 4 wn 9 2 Le. 
LEES OS Eo AB Ents EEE. Ex Ages d ro Rr 7 OOO OOO r Wa - 2 
* A EEE RD ed rec ct J d TR ET ONT 2% IS CY 735 2" "= * 

n 8 r 2 N * v Fo OE HALT Io WT OR 3 OE 8 WIR F = "3d n e * 6; TS, ; 

e e rt No Ie I, e 8 Br Fd NC 2 "£84 2 ALES Tos 

& * > R e . E " Ps (FY Wo Ys PP n 

4 * . oO VR Po A RE SEEN wo, 


9 


” = — * 7 * 
RCCC 
ee, Mts SY nh ap i rn Pe: ES RG 
2 c 
N 


3 


x 

but 1t was nevertheleſs ſuſtained as a good FIRE; be- 
cauſe no- body had a title to object to it. | 

But it has already been ſthewn, That, in reality, it makes 
no difference whether the deed containing the reſerved fa- 
culty, is executed in favour of a ſtranger, or of the heir alio- 
qui ſucceſſurus, if that deed is uſed and made the foundation 
of claim, which is preciſely the caſe here: For the Defenders 


the Purſuer's eldeſt ſon, whoſe daughters, if he has any, will 
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in by the tailzie 1768. | 

In this view, the preſent cafe i is attended with much leſs 
difficulty than ſome of thoſe which have been mentioned, 
the tailzie 1768 having not been in favour of heirs-at-law, 


entirely in their favour; and therefore it ſeems obvious, 


tailzie 1768 cannot now have effect: For, as to the argument 
ſuggeſted on the other ſide, that the laft deed, being in fa- 
vour of the Purſuer and his heirs and afſiences for ever, might 
be conſidered as only a renewal of the former ſettlement, in 
reſpect that the word eis is of pliable ſigniſication, and may 
denote heirs of entail, this does not Ry merit an anſwer. 
It 1s expreſsly againft the decifion in the caſe of Douglas, 
and many other authorities upon the ſame ſubject, founded 
in the plain principles of Law, and clear intendment of every 
ſuch deed, recalling former ſettlements, and Waking an 1 en- 
tire new proviſion of ſucceſſion. 
Laſth, It was ſaid for the Defenders, Thar Sir Laurence 
Dundas's will, not being executed according to the forms of 
the Law of Scotland, and particularly not mentioning the 
delignation of the writer and witneſſes, as required by the 
G Act 


do, and muſt found their plea upon the tailzie 1768, and 
ſome of them are ftrangers to the ſucceſſion independent of 
that deed. All of them may be reckoned ftrangers, except 


be the heirs-at-law, and would have ſucceeded preferably 
to the Purſuer's younger ſons, had not theſe laſt been called 


but againſt them, and the laſt deed, which recalls it, being 


upon the various grounds which have been ſtated, that this 
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Act 1681, the ſame, however good in England, muſt be con- 
ſidered as a null deed in Scotland; as it was underſtood to 
be an eſtabliſhed rule, that no deed could be effectual tg 
convey heretage in Scotland, unleſs executed according to 
the forms and requiſites of the Law of that country, 

But the anſwer to this will appear obvious to your Lord- 
ſhips. The Purſuer has already ſaid, that he has no occa- 


ſion whatever to claim upon this deed, as a conveyance or 
ſettlement of his father's eſtates ; and that even if he did 
claim upon it as ſuch, the other parties muſt firſt prevail in 


eſtabliſhing their right under the tailzie, before they can 
have a title to ſtate the objection of informality to this deed, 
conſidering it as a deviſe of heretable ſucceſſion. But this they 
cannot do, without ſatisfying your Lordſhips, that the deed 
is not only inept as a conveyance, but ineffectual, and inha- 
bilely executed for the purpoſe of a revocation. 

Being ſenſible, therefore, that the argument would not 


avail them, unleſs they could carry it ſo far, they found it 


neceſlary likewiſe to maintain, That the Law of Scotland 


made no diſtinction with reſpect to the formality of deeds, 


between a direct conveyance or ſeitlement of heretage, and 
a deed of any other kind, by which heretable ies might 


be conſeguentially affefcd, ſuch as a revocation of ſettlements 


formerly made: And it was obſerved, * That the land-rights 
of this country would be in a precarious ſituation, if they 
were liable to be altered by vague general clauſes of ſtyle, 
: thrown into deeds executed in foreign parts, by foreign 


* 


© conveyancers, totally unacquainted with the nature of our 


* 


land-rights, and the Law of the country.' 

It is humbly preſumed, that your Lordſhips will not be 
moved by the obſervation laſt made, as it runs into the 
other queſtion. already diſcuſſed, vis. How far the deed now 
before your Lordſhips, contains words and clauſes ſuffi- 
ciently expreſſive of Sir Laurence Dundas's intention, that 


the former ſettlement of his Scotch eſtates mould not be ef- 


fectual! 


* 
4 fectual? The Purſuer hopes to have ſatisfied your Lord- 
HA ſhips, that it does not leave the ſmalleſt room to doubt that 
| ſuch was his real and clear intention; and, therefore, the 
only remaining queſtion is, whether he could effectually 
expreſs that intention in a deed, purporting to be a latter- 
will, with a clauſe of revocation, executed in the Engl, i/h 
form? or whether any law or practice in Scotland puts it out 
of your Lordſhips power to give effect to ſuch a deed, mere- 
ly becauſe it is not clothed with the ſolemnities of the Act 
1681, although undeniably good according to the forms 
and ſolemnities of the Law of the country where it was 
executed ? 
It may in general be a very juſt principle, that deeds 
which directly convey or diſpoſe of feudal ſubjects in Scot- 
land, ſhould be executed according to thoſe rules and ſo— 
lemnities which. the Law of this country has thought proper 
to eſtabliſh ; but it is carrying this principle greatly too far, 
to maintain, that every deed which may in us conſequences 
have an effect upon heretable rights in Scotland, ſhould be 
clothed with the ſame ſolemnities. Per/onal Contradts may be 
the foundation of real attachment againſt lands in Scot- 
land; but it is a maxim in the Law of Nations, which takes 
place here, as well as every-where elſe, That a perſonal ob- 
ligation, exccuted according to the Law of the place where 
the parties happen to be at the time, is good all the world 
over. And ſo far has this been carried by deciſions of the 
Court of Seſſion, that, in a caſe obſerved by Forbes, 5th July 
1706, Cunningham, an obligation to convey land was ſuſ- 
tained, though executed in the Englith form, and without 
the ſolemnities requiſite in Scotland. It is thus abridged in 
the Dictionary: A mutual contract having been executed ya, 1. p. z19. 
in England betwixt two brothers, whereby they became 
bound, that, failing heirs, the furvivor ſhould enjoy the 
other's eſtate, was found effectual, at the ſurvivor's i- | 
ſtanco, to reduce a gratuitous diſpoſition of lands granted 
333 * by | 
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( 28 ) 
by the defunct, in prejudice of the contract. Though it 
* was pled, that the contract, being not according to the 


forms of the Law of Scotland, cannot be effectual to carry 
any land- eſtate here; in reſpect it was anſwered, that there 
is a ſolid difference beteten a deed of conveyance, and a 

hgenſonal obligation, the Law of Scotland, as it regulates all 
« deeds granted in Scotland, fo ſubjects locally fituated in 
* Scotland, muſt be governed, as to their tranſmiſſion from 
hand to hand, by the ſame Law. But an obligation exc- 
cuted in a foreign country, cannot be directed by the Law 
of Scotland; and, being once effectual by the Law of the 
place, it muſt be effectual as to every ſtipulation contain- 
ed in it, whether to pay money, or diſpone effects: after 
which, the debitor, by changing his place, and retiring 
into Scotland, does not ceaſe to be bound; for, change of 
place can found no exception N pes an obligation once 
habilely conſtituted _ 

In the ſame way, a latter-will and teſtament, executed ac- 
cording to the Law of the place where the Teſtator is, muſt 
have effect every-where, ſo far as regards executry or per- 
ſonal lucceſſion ; and there can be no doubt, that a teſta- 
ment executed in England, is good in Scotland, to carry cx- 
ccutry there, although not formal, according to the ſolem- 
nities of the Act 1681. Sir Laurence Dundas's will, there- 
tore, was undoubtedly a good and effectual deed, not only 
in England, but in Scotland, to convey his executry, and to 
do every thing which a will can poſſibly do in Scotland. It 
is clearly not a null deed, but to all intents and purpoſes a 
good and authentic evidence of will, and which mult have 
every effect that a will in Scotland can have. FOR 
This brings the preſent queſtion to a very narrow point; 
for, if a revocation of ſettlements is not a feudal convey- 
ance, but merely a declaration of will, there can be no 
doubt that it may be executed in any form, and that it only 


requires an authentic deed to 1 it probative and effec- 
tual. 


2 


CCC 


* 


\ 

— 5 — — 2 — 

—— — — — ——— 
1 — << — ü ———— —— X44 — — . ——— ee ehenamed | 


. ( 29 ) 


tual. The Purſuer is adviſed, that this is undoubtedly the 
caſe; and that a revocation executed in England by a party 
reſiding there, according to the forms of the Law of that 
country, mult have juſt the ſame effect in Scotland, that it 
has in England. 

When Sir Laurence Dundas made his tailzie in 1768, he 
reſerved full power to himſelf to revoke it; and this power 


he was entitled to exerciſe at any period 450 n to the laſt 


moment of his life, and in any form that he pleaſed. For 


example, if the deed remained in his poſſeſſion, he had a 


right to deſtroy it, or to cancel his name; or, if it was out 
of his poſſeſſion, he had nothing more to do, than to ſay, in 


two words, that he had altered his mind, and did not now 


chuſe that the ſettlement ſhould be effectual. Such decla- 


ration is not a ſettlement or convevance of heritage, but 


juſt the reverſe: And, in the caſe of Barclay and Simpſon 


above mentioned, it was underſtood to be a clear propoſi- 
tion, and ſo found by the Court, That the revocation, tho? 


not ſtrictly probative by the Law of Scotland, was neverthe- 
leſs effectual, becauſe good by the Law of the place where it 
was made. 


Barclay, intitled his Laſt Will and Teſtament, was preciſely 
in the ſame ſituation with Sir Laurence Dundas's Will, It 
did not appear either to be holograph, or to be formally at- 
teſted by witneſſes, according to the requiſites of the Act 1681. 
The words of the teſting clauſe were theſe : * Dated in 


— oY CY 


* 


nefleth to the ſame, Edward Eyles, Fo. Graham, Tho. Seddan. 
—And the poſtſcript to the deed was teſted in the ſame 


nelles, 
H In 


It will be obſerved, That the deed executed by bert 


Buenos Ayres in America, the 31ſt day of May, in the year 
of our Lord 1734, New Stile, Robert Barclay. Signed, ſealed, 
and publiſhed and declared by the Teſtator, for, and as 

his Laſt Will and Teſtament, in preſence of us, who Wit-_ 


manner, without mentioning either writer's name or wit- 


— *. 


Lands ſettled in 
the marciage- 
articles. 


$0! 


In the caſe of Ouchterlony againſt Willox, and in the other 
caſes above mentioned, it was found, That reſerved powers, 
even to name heirs, and conſequently to diſpoſe of heritape, 
might be exerciſed- upon death-bed, or in the form of 
Teſtament. Much more is a reſerved power to revoke a 
ſettlement exerciſeable in that manner. Nothing more 15 
neceſſary in ſuch a caſe, than for the party to declare his will 


buy any authentic deed ; and there can be no doubt, that, by 


the univerfal Law of Nations, a deed is ſufficiently authentic, 
which 1s formal, according to the Law of the place where it 
was executed. A revocation is a mere will, in the proper 
ſenſe of the word, i. c. a ſignification of the party's inten- 
tion in a matter which is abſolutely under his power; and 
no Law ever ſaid, that it required any other form or ſo— 


lemnity, than that which is required to make any deed or 


writing whatever authentic. It is the ſimpleſt of all deeds; 


and it would often be attended with the greateſt ee 


and inconvenience, eſpecially to thoſe who have occaſion to 
go into foreign countries, it they could not declare their 


will in this particular, in any form by which the ſentiments 
of the mind may be communicated. 


The Purſuer, therefore, thinks it unneceſſary to trouble 
your Lordihips any further upon this point, as, with {ub- 


miſſion, it docs not h to be attended with any difli- 


Cullen. 


It remains only to conſider how matters ſtand with re- 
gard to the lands in Stirlin g-ſhire, &c. which were ſettled 
by the articles of marriage. The ſuperiority of theſe is clear- 
ly in the ſame caſe with the other eſtates not included in 


the marriage- articles; becauſe the obligation contained in 


the articles, does not apply to the ſuperiority. But, inde- 
pendent of this, the Purſuer is adviſed, that the entail can- 


not ſubſiſt, even as to the dominium utile of the lands; for 
two reaſons— 55 


In 
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1. 
In the /e place Although the deviſing part of the will 
does contain an exception of theſe lands, yet, as the clauſe 
of revocation is conceived in the moſt general terms, it will 
not readily be ſuppoſed, that Sir Laurence meant to recal 


the entail only in part, and to leave it effectual as to another 


part of the lands contained in it. The plan of the entail 


ſeems to be overthrown altogether, by taking out of it the 


large and valuable eltates which were not ſettled by the 
marriage-articles; and there is no reaſon to ſuppoſe, that 
Sir Laurence had it in view to make a partial entail. The 
lands ſettled by the marriage-articles, are very properly 
excepted in the diſpoſitive clauſe; becauſe it was not in Sir 
Laurence's power to give them in abſolute fee- ſimple to 
his ſon: But it was equally proper to recall the entail as to 
the whole without any exception, and to leave theſe lands 
to be taken under the marriage- articles, or under a proper 
dced to be executed in terms of them, without tying them 
up by ſuch ſtrid limitations and fetters as occur in the en- 
tail 1768; and as the words are general, they muſt have 
the moſt general effect. Indeed the Act of Parliament, and 
other circumſtances above noticed, leave no room to doubt 
that Sir Laurence Rad altered his intention with regard to 


the whole lands. 


24ly, The entail 1768 foerns liable to a ſeparate objection, | 
ſo far as it extends to the particular lands now under conſi- 
deration. Sir Laurence bound himſelf by the marriage- 
articles, to convey theſe lands to the Purſuer tor his hferent- 
uſe of the rents, profits, and iſſues of the ſaid lands and 


eſtate, after the death of the ſaid Sir Laurence Dundas, and 
in truſt quoad the fee and property of the lands and eſtate, 


for the uſe and behoof of the firſt, ſecond, and other ſons 
of the faid marriage, and their reſpective iſſue-male. This 
ſeems clearly to import a fiduciary fee in the Purſuer for 
the iſſue-male of the marriage, and fer them alone; and that, 
to all other intents and purpoſes, the abſolute fee Was in 


him. 
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| him. And although Sir Laurence reſerved to himſelf 1 
4 0 power of laying the iſue- male of the marriage, as well as the 
q | ſubſequent heirs, under the fetters of a ſtrict entail, he made 
4 | no ſuch reſervation as to the eventual fee which might be 
"Jil || in the Purſuer, failing iſſue-male of the marriage. 

1 By the entail, however, in 1768, the Purſuer's fee in 


theſe eſtates is in all events excluded, and nothing given 
him but a liferent only, whether the iſſue-male of the mar- 
riage ſhould fail or not; the fee being given away from 
him, not only in favour of heirs-male of the marriage, but 
in favour of iſſue- female, and others, who are called as ſub- 
ſtitutes in the ſucceſſion. 
But this is not all: For, in another particular, Sir Lau- 
rence, by the tailzie 1768, materially exceeded his powers 
reſerved in the marriage- articles. All that he had a right 
to do, was, 1½, to carry on the line of ſucceſſion after the 
heirs-male of the marriage; and, next, to impoſe ſuch con- 
ditions and limitations upon the heirs-male of the mar- 
riage, and the after- ſubſtitutes, as might be effectual to 
reſtrain them from altering the courſe of ſucceſſion, from 
ſelling, or from contracting debts to affect the lands.— But, 
in fact, Sir Laurence has gone a great way further: For, 
not to dwell upon ſmaller matters, ſuch as tying them up 
from granting leaſes beyond 19 years, feuing to the extent 
but of one acre, and making no proviſion for the payment 
of his own debts, though the heirs are bound to redeem ad- 
judications under an irritancy, the proviſo as to the name and 
arms may, in certain poſſible caſes, be highly detrimental, 
and amount to an abfoluce; forfeiruxe ; of thoſe very lands 
which he was bound by the marriage-articles to ſettle with- 
out any ſuch condition. = 
It was ſaid, That your Lordſhips might ſet aſide the 1 
tailzie in this, or any other article, where Sir Laurence had I 
exceeded his powers, and yet might ſuſtain it e d, Hd. 


But, with ſubmiſſion, it is impoſſible that your Lordſhips 
ba can 
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an liſten to this doctrine, as it would in effect be giving a 
bower to the Court, of making a new ſettlement, different 
rom that which the granter himſelf has thought proper to 
execute. When one makes a ſettlement of his ſucceſſion, 
it muſt either ſtand or fall in toto; and no Court can have 
me power of garbling or converting it into a different ſhape, 
It has frequently been a queſtion, Whether a father, who 
had bound his eſtate by his contract of marriage to the 
E hcirs of the marriage, could lay them under the fetters of 
a rational entail ? Your Lordſhips, without determining 
upon the abſtract queſtion, have, in many inſtances, reduced 
E {uch entails, on account of their containing clauſes which 
4 ſeemed unreaſonable; witneſs the late caſes of Scotſtarvet, 
1 Sir Robert Gordon, and others. But it never was thought, 


that your Lordſhips could in any ſuch inſtance follow a 


middle courſe, by ſetting aſide one clauſe, and ſuſtaining 


another. On the contrary, in the caſe of Sir James Rocheid's 


3 ſettlement, the ſame having become fruſtrated with reſpect 
to the principal object of it, you found, that it could not 


ſubſiſt at all, tho' there was more reaſon for diſtinguiſhing 


there, as the queſtion reſpected different ſubjects. 


All theſe reaſons, no doubt, operated with Sir Laurence 


Dundas, in executing his. laſt deed, to throw in a general 
revoking clauſe ; and being entitled ſo to do, by the explicit 
reſervation which he had taken care to inſert in the tailzie 


1768, it is humbly thought there can be no doubt that the 
revocation mult be effectual. 


It is therefore hoped your Lordſhips will have no difficulty 


of reducing, decerning, and declaring in terms of the libel. 


In reſpect whereof, sc. 


ILAY CAMPBELL. 


APPENDIX. 
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No. I. 1518 5 1 
Cory MARRIAGE-ARTICLES betwixt Sin Tromas 


Dvuxpas, Baronet, &c. and Lavy CHARLOTTE Firz- 
WILLIAM, &c. dated 23d May 1764. 


A T Lonpon, the twenty-third day of May 1764 years, IT 15 | 
CC CONTRACTED AND AGREED between the Parties fol- 1 55 
lowing, to wit, SIR LAURENCE DUN DAS of Aſkhall in Yorkſhire, 
and of Kerſe in North Britain, Bart. and THomas Dux DAs, Eſq; 
only Son and Heir-apparent of the ſaid Sir Laurence Dundas, & the 
one part; and the Right Hon. LADñT CuarLoTTE TITZZWILLIAu, 
with conſent of the Right Hon. Anne Counteſs Dowager Fitzwil- 
lam, mother of the ſaid Lady Charlotte, and of Sir Matthew Lamb 
of Brocket-hall, in the county of Hertford, Bart. Guardians of the 
lad Lady Charlotte, of” the other part.—TH AT, Is To SAT, 
WHEREAS, by indentures of leaſe and releaſe, aſter the Engliſh 
form, the releaſe bearing even date herewith, and the ſaid releaſe 
being of fix parts, and made, or mentioned to be made, between the 
laid Sir Laurence Dundas, of the f part; the faid Lady Charlotte 
Fitzwilliam, / zhe ſecond part; the Moſt Hon, Charles Marquis of 
Rockingham, and the Right Hon. William Kerr, Eſq; commonly 
called Farl of Ancram, of the third part; the ſaid Anne Counteſs 
Dowager Fitzwilliam, and the ſaid Sir Matthew Lamb, F ihe fourth 
bart; the Right Hon. William Lord Mansfield, Chief Juſtice of his 
Majeſty's Court of King's Bench, and the Right Hon. George Sack- 
ville, Eſq; commonly called Lord George Sackville, of the jifth part; 
and the Right Hon, William Earl Fitzwilliam, and Thomas Dundas 
V of 


4 


ern i 


4 9 — 
e eee SE — 3333 „ *²u% e . n 


- K 0 — 0 - - N _ = 1 0 = prom — — 2 
* * - * FL” 7 5 1 = op md N ek I: Boe 5 > wal 4 nr 
828 . 8 — * BY x - 8 a 
— — A { mobs > * =o wg op ts wg an nts \ N 
N * > 1 — a ore ie eeintd  s W nr ied Co OS e — 2 — 
a: \ — 8 — r : s 
- —_— —— — tr en oe ee. — — rr r "4 7 a 2 * Y l 
l _ * 2 3 _ * * a — — = "wy — - e : Ir. — * 
— — > - — * * oy * 8 = r "0 rr — 8 eV 
5 - 2 - "> - — * q — i _— — 0 —_—_ 
— - - 6 well.) 8 © - — P 
k — ith eh 5 * — —ͤů[ . * " " - 2 
PI - — * ES TR" R — r . - * 
di — o —— 1 > aq es; — DO ee * 10 — n . s K 
— roo a . 2 Y '* mſn — * . * r — C- — — — nab Lats. * — 
3 r e W 8 es * 6 « * * — 
. oe ned y 5 vim #7 Fon « * . d © - - 
— * 3 » * e 


* * 

of Fingaſk, Eſq; in the county of Stirling, in that part of Great 
Britain called Scotland, & the fixth part :—WHEREBY the faid Sir 
Laurence Dundas, in contemplation of a marriage intended to he 


 fulemnized between his fon the ſaid Thomas Dundas, and the ſaid 
Lady Charlotte Fitzwilliam, and for the other conſiderations therein 


mentioned, did grant, bargain, ſell, and releaſe to the 'Truſtees therein 


named, ſeveral manors, lands, and tenements in the county of York, 


to and for the ſeveral uſes, intents and purpoſes therein particy- 


larly expreſſed, of and concerning the ſame : Anp did farther agree, 


That the faid Engliſh lands and eſtate, as well as the lands and 


eſtate of the ſaid Sir Laurence Dundas in Scotland after mentioned, 


ſhould be charged with the ſum of L. 4000 Sterling per annum, free 
of all deductions whatſoever; L. 3600 whereof to the ſaid Thomas 
Dundas the ſon, during the lifetime of the ſaid Sir Laurence, and 


the remaining L. 400 per annum, to certain 'Truſtees therein men- 


tioned, in truſt for the ſaid Lady Charlotte Fitzwilliam, and to and 
for her ſeparate uit; as irom the ſaid indenture of leaſe and releaſe, 
to which relation being had, may more fully and at large appear, 
AND WHEREAS, in confideration of the intended marriage be- 
tween the ſaid Thomas Dundas, Eiq; and the ſaid Lady Charlotte 
Fitzwilliam, and in confideration of her marriage-portion, 1T was 


AGREED, That the lands, tenements, and hereditaments, whereof the 


ſaid Sir Laurence Dundas ſtands ſeaſed, in that part of Great Britain 
called Scotland, ſhould be effectually ſettled according to the forms 


of the law of Scotland, to the uſes herein after mentioned: But as 


the formal execution of ſuch ſettlement may require {ome delay, as 
the title-deeds are in that part of the kingdom, and as it may be ne- 


ceflary to conſult Lawyers reſident there; THEREFORE, the ſaid Sir 


Laurence Dundas hereby BIN DS and o8L1iGzs himſelf, his heirs and 


lucceſſors, as ſoon as may be, and without delay, to execute a valid 


and effectual diſpoſition and conveyance of his whole lands and eſtate 
in Scotland, in the ſhires of Stirling, Clackmannan, and Fite, being 


of groſs rent about L. 4500 Sterling fer annum, or thereabouts: with 


all proper clauſes for veſting the ſaid lands and eſtate in the perion 
of the ſaid Thomas Dundas, for his liferent uſe of the rents, pro- 
{its, and iſſues of the ſaid lands and eſtate, after the death of tlc 


ſaid Sir Laurence Dundas himſelf; © and in truſt guead the fee and 


property of the ſaid lands and eſtate, for the uſe and behoof of the 


© firſt, ſecond, and other Sons of the ſaid marriage, and their reſpec- 


tive iſſue-male;* but /ubjed to the reſervations, conditions, and limi- 
V tations 
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ations after mentioned : AND by which diſpoſition and conveyance, 
the foreſaid lands and eſtate in Scotland ſhall be charged with the 
above-mentioned ſum of L. 4000 Sterling per annum, payable in the 
manner, and upon the conditions, mentioned 1n the ſaid deed of re- 
l-aſe, in the ſame manner as the other eſtate in England by the 
{aid deed ſtands charged therewith : RESERVING to the faid Sir 
Laurence Dundas, the rents, profits, and iſſues of the ſaid lands 
and eſtate in Scotland, during all the days of his natural life, ſub- 
| ject to the payment of the ſaid L. 4000 per annum, in manner before 
mentioned; RESERVING ALSO power and faculty to the ſaid Sir Refervation, 
Laurence Dundas, by any deed of appointment and nomination to 
be executed by him, to deſtinate and carry on the line of ſucceſſion 
of the ſaid lands and eſtate in Scotland, and thereby to impoſe ſuch 
conditions and limitations upon the /ons of the ſaid intended mar- 
riage, and their iſſue-male, and upon the whole other perſons who 
{hall ſucceed by the diſpoſition and deed of conveyance to be exe- 
cuted in terms of the above-recited deed of releaſe, and by virtue 
of theſe preſents, or any other deed of appointment to be executed 
by the ſaid Sir Laurence, Dundas by virtue of the reſerved powers 
above mentioned, as he ſhall judge proper, and which may be effec- 
tual, by the laws of Scotland, to diſable them, or any of them, from 
altering the courſe of ſucceſſion as thereby eſtabliſhed, or from e. 
ing or diſponing the lands in whole or in part, or with charging 
the ſame with debts, farther than they ſhall be thereby authoriſed 
to do: DECLARING ALWAYS, as it is hereby expreſsly UNDER= 
Toop and DECLARED, That the aforeſaid diſpoſition and deed of 
| conveyance to be executed by the ſaid Sir Laurence Dundas, of the 
atoreſaid lands and eftate in Scotland, to the ſaid Thomas Dundas, 
for the uſes and purpoſes above mentioned, viz. for his own liferent uſe 
of the rents, profits, and iſſues of the ſaid lands and eſtate in Scot- 
land, during his natural life, after the death of his father; and guoad 
the fee of the ſaid lands and eſtate, in truſt, for the uſe and behoof 
of the firſt, ſecond, third, and other ſons of the ſaid marriage, and 
their iſſue-male (limited as aforeſaid) ſhall be granted to be holden 
of the ſaid Sir Laurence Dundas himſelf, by the ſame manner of 
holding, and for payment of the ſame ſuperior duties to the ſaid 
Sir Laurence Dundas, by which he holds the faid lands and eſtate 
of the Crown. AND the ſaid Sir Laurence Dundas hereby coxsEN Ts 
and AGREES, That execution ſhall paſs hereon for implement and 
performance of the foreſaid indentures of leaſe and releaſe, and of 
7 theſe 
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theſe preſents, ſo far as reſpects che lands and eſtate in Scotland, not 
only at the inſtance of the ſaid Thomas Dundas, Eſq; his Son, but 
alſo at the inſtance of the Moſt Hon. Charles Marquis of Rock- 

ingham, and the Right Hon. William Kerr, Eſq; commonly call. 
ed Earl of Ancram, or any of them,' as 'Truſtee or Truſtees for the 
faid Lady Charlotte Fitzwilliam, and for the iſſue of the ſaid intend- 
ed marriage, for their reſpective intereſts under theſe Tn. AND 
LASTLY, the ſaid Parties CONSENT, e. 


No. II. 
Corr DEED of ENTAIL by SIR 1 Dunvac 
| of Kerle, Bart. dated 2 . May 1768. 


E1iT KNOWN to all men by cheſs 8 Me "I LAURENCE 
| DunDas of Kerſe, Bart. in coniequence of the powers relervec 
to me by the marriage- articles entered into betwixt me and Thomas 
Dundas of Caftlecary my only ſon, of the one part; and Lady Char- 
lotte Fitzwilliam, now his wife, with confent therein ſpecified, of 4: 
other part, of date the 23d May 1764; and in virtue of the powers 
reſerved to me by a d. li/pofution made and ſubſcribed by me relative 
to enn, and in implement thereof, of date the day 
of 10 BE BOUND AND OBLIGED, as by the 
preſents I 1 AND OBLIGE myſelf, and my heirs, as well male of 
tailzie, conqueſt and proviſion, as of line and ſucceſſors whatſoer 
renouneing the benefit of the order of diſcuſſing them, to 3 
and lawful RESIGNATION of my lands and eſtate after mentioned, 
IN THE HANDS of my immediate lawful Superiors thereof, 11 A- 
VOURS and for new infeftments of the ſame, to be made and granted 
to the ſaid Thomas Dundas my Son in liferent, for his liferent-u/c 
only, during all the days of his natural life, after my death, and to 
the heirs-male lawfully procreated or to be procreated of his body, 
in fee; whom failing, to my other heirs of tailzie, ſubſtitutes and 
ſucceſſors, according to the order of ſucceſſion under written; A 
THAT always WITH and UNDER the expreſs reſervations, burthens, 
conditions, proviſions, limitations, reſtrictions, and clauſes irritant and 


reſolutive under written, and no otherwiſe: AND for that ellect, 
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692 
hereby make and conſtitute . 
3jjͤ;y:; and each of them, conjunctly and 
ſeverally, my lawful and irrevokable procurators, to the eſſect aſter- 
mentioned; with full power to them to compear before my imme-ũ 
diate lawful Superiors, or their Commiſſioners in their names having 

power to receive reſignations, and thereupon to grant new infeft⸗ 
ments at any time and place lawful and convenient; and then and 
there, with all due humility and reverence as becomes, purely and 

ſimply by ſtaff and baſtion as uſe is, to RESIGN, SURRENDER, 
UPGIVE, OVERGIVE AND DELIVER, LIkEAS I by theſe pre- 
ſents RESIGN, SURRENDER, UPGIVE, OVERGIVE and DELIVER, ALT, 
and WHOLE the barony of Kerſe, &c. &c, &c. IN THE 1 DS of 
my immediate lawful Superiors, or their ſaid Commiſſioners in their 
names, IN FAVOUR and for new infeftments of the ſame to be made 
and granted to the ſaid Thomas Dundas my fon, in liferent, for his 
liferent uſe only, during all the days of his natural life after my death, 
and to the heirs-male lawfully procreated or to be procreated of his 
| body, in fee; 2ohom failing, to the other heirs-male lawfully procreated 
ol my own body; ; whom failing, to the heirs-female lawfully procreated 
| of my ſaid Son's body ; ; whom failing, to the heirs-female lawfully 
procreated of my own body; whom failing, to Thomas Dundas of 
Fingaſk, Eſq; my brother-german, and the heirs-male lawfully pro- 
created of his body; whom failing, to the heirs-female lawfully pro- 
created of the body of the ſaid Thomas Dundas my brother; whom 
failing, to the ſecond fon lawfully procreated of the body of William 
Marquis of Lothian, and the heirs-male lawfully procreated of his body ; 
whom failing, to the third or other younger ſon lawfully procreated 
or to be procreated of the body of the ſaid William Marquis of Lo- 
| thian, ſucceſſively in the order of their birth, and the heirs-male of 
their bodies; whom failing, to my own neareſt lawful heirs and aſſig- 
nees whatſoever :- DECLARING, That in all events, when the fuc- 
ceflion ſhall devolve upon an heir-female, the eldeſt heir-female 
all always exclude the reſt, and ſucceed without diviſion; AND 
THAT always wiru and UNDER the reſervations, burthens, condi- 
tions, proviſions, limitations, reſtrictions, and eule irritant and 
reſolutive under written, which are all hereby appointed to be ver- 
latim inſerted in the inſtruments of reſignation, charters and in- 
feftments to follow thereupon, and declared to be binding, not only 
upon the heirs-male of the body of the ſaid Thomas Dundas my 
Son, and the ſeveral heirs of this tailzie ſubſtitute to them, but 
[ Alſe 


Name and 
Arms. 


alſo upon my heirs whatever, in caſe that, failing the heirs of tailzie 
above mentioned, the ſucceſſion to the lands and eſtate above writ- 


ten ſhall happen to devolve on them, vzz. PROVIDING and DECLARING, 
That the whole heirs of tailzie above mentioned, both male and female, 


who ſhall ſucceed to my ſaid lands and eſtate above written, ſhall be 


holden and obliged to aſſume, bear, uſe, and carry, and conſtantly to 
retain the Sirname of DuNDas,' and Arms of Dundas of Kerſe, as 
their proper firname and arms, and no other ſirname or arms in all 
time after their ſucceſſion : And if any of the ſaid heirs of tailzie 
ſhall do in the contrary, in that caſe, the perſon, or heir of tailzie 
ſo contraveening, ſhall, for him or herſelf, and for his or her pre- 
ſumptive heir of tailzie under this deed of ſettlement, forfeit, amit, 
and loſe all right and title whatever to my {aid lands and elate 
above written; and the ſame, in the caſe aforeſaid, ſhall, % ſaclo, 


fall, accreſce, and pertain to the next heir of tailzie for the time be- 


ing, though deſcending of the body of the contraveener, who would 


Tucceed if the contraveener were naturally dead, other than the pre- 
ſumptive heir of tailzie of that perſon who ihail to forterr his or her 
right through their refuſing or neglecting to carry the ſirname of 
Dundas, and arms of Dundas of Kerſe, and carrying any other {i= 


name and arms in manner above mentioned: And it fhall be law- 


ful to the next heir of tailzie, to eſtabliſh the right thereof in his 


or her perſon, by declarator, adjudication, or ſerving heir to the 
perſon who died laſt veſt and ſeaſed in my ſaid lands and ellate 
preceding the contraveener, or any other manner of way conſiſtent 
with the laws of this realm, and that without being liable for che 
contraveener's debts or deeds; and the perſon ſo ſucceeding upon 


the contravention, and his or hee heirs of tailzie, ſhall be obliged to 
aſſume, and conſtantly to retain, uſe, and bear the ſaid ſirname and 


arms, and no other firname and arms whatſoever; to which the whole 
heirs of tailzic above mentioned, are declared to be ſubject and liable 
throughout the whole ee, de in all time coming. DECLARING. 
NEVERTHELESS, That notwithſtanding the preceding condition, 
reſtriction, and irritancy, yet if any of the heirs of tailzie, male or 
female, above mentioned, ſhall happen to marry an heireſs or heir 


of another eſtate, or ſhall ſucceed to another eſtate ſettled under the 


like condition, of carrying a particular ſirname and arms, and under 


the like irritancy, it ſhall: be lawful to the perſon ſo marrying or 


ſucceeding to ſuch an eſtate, to make ſuch addition to their ſirname 


and arms as ; ſhall be neceſſary, they always retaining the ſirname of 


Dundas, 


8 

Dundas, and arms of Dundas of Kerſe, and uſing the ſame in the 
firſt place, and carrying the arms firſt and fourth, where that may 
be conſiſtent with the ſettlement of the ſaid other eſtate. | AND it is 
hereby expreſsly PROVIDED AND DECLARED, That in caſe the 
ſucceſſion to my ſaid lands and eſtate above written ſhall fall and 
devolve upon the ſecond Son of the ſaid William Marquis of Lo- 
thian, or the heirs-male of his body, or upon the third, or any 
other younger Son of the ſaid Marquis, or the heir-male of their 
bodies, who may happen alſo to have ſucceeded, or thereafter to 
ſucceed to the honour, title, and dignity of Marquis of Lothian, 
whereby my name and family will be ſunk and abſorbed in the 
ſaid title and dignity: IN THAT CASE, the ſecond, or other younger 
Son of the ſaid William Marquis of Lothian, ſuccescling to my ſaid 
lands and eſtate, by virtue of this preſent tailzie, ſhall, upon their 
ſucceſſion to the ſaid title and dignity, forfeit, amit and loſe, for 
themſelves, and their preſumptive heir of tailzie under this ſettle- 
ment, all right and title whatever to my ſaid lands and eſtate, and 
the ſame, and whole right thereof, ſhall, in the caſe aforeſaid, 
20 facts, fall, accreice, and belong to the next heir of tailzie * 
the time being, appointed to ſucceed in the order of ſucceſſion above 
ſpecified, other than the preſumptive heir of the ſaid ſecond or other 
younger Son of the ſaid William Marquis of Lothian, who ſhall 
forfeit his right to my ſaid lands and eſtate, by ſucceeding to the 
ſaid honour, Kite. and dignity, in manner before mentioned; and 
it ſhall be lawful to the next heir of tailzie to eftabliſh the right 
thereof in his or her perſon, by declarator, adjudication, or ſerving 
heir to the perſon who died laſt veſt and ſeaſed in my ſaid lands 


fore mentioned, or any other way conſiſtent with the laws of this 
realm, and that without being liable to the debts and deeds of the 
forfeiting perſon. AS ALSO PROVIDING AND DECLARING, 
That it ſhall not be lawful to any of the heirs of tailzie above men- 
tioned, to infringe, alter, innovate, or. change this preſent tailzie, 
either in the order of ſucceſſion, or in any of the clauſes, proviſions, 
and uritancies adjected thereto, or to do any act or deed whatever, 
directly or indirectly, whereby the ſame may be altered, innovated, 
or changed: Neither ſhall it be lawful to any of the ſaid heirs of 
tailzie, to ſell, diſpone, dilapidate, wadſet, or impignorate the ſaid 
lands and eſtate above written, or any part thereof, to any perſon 
or Perſons, for any cauſe either onerous or gratuitous ; nor to con- 


tr act 


and eſtate, preceding the perſon forfeiting his right in manner be- 


42 

tract debts thereupon; nor to grant infeftments of annualrent or 
annuity forth of the ſame (further than as hereby reſerved to them 
or any right or ſecurity, either redeemable or irredeemable, thereof, 

or of any part thereof; nor to grant tacks for any longer ſpace than 
nineteen years, or for the life of the granter; nor to do any other act 


or deed, civil or criminal, whereby the ſaid lands and eſtate, or any 


part thereof, may be appriſed, adjudged, evicted, forfeited, or confiſ- 
_ cated in any ſort, nor to ſuffer any appriſing or adjudication to be 
led againſt the ſaid lands and eſtate, or any part thereof, for any 
_ debts contracted by the ſaid heirs of tailzie before their ſucceſſion 

to the ſaid eſtate: AS ALSO, That it ſhall not be lawful for 
any of the heirs of tailzie above mentioned, to ſuffer the feu- 
blench or teind-duties, or other public burdens whatſoever pay- 
able out of the faid lands and others above written, by not payment 
whereof the ſame may be evicted, to run on unſatisfied and unpaid, 
whereby the ſaid lands may be evicted, appriſed, or adjudged from 
them, for any of the caſualties of ſuperiority, or other public bur- 
thens ; and that they ſhall not ſuffer the ſaid lands and others above 
written, or any part thereof, to be appriſed, adjudged, or evicted, 
on account of any debts contracted by me, and reſting at the time 
of my death, or on account of proviſions to wives and children, or 
on account of any gifts, legacies, or donations, made or given by me 
to any perſon whatever; and if any appriſing, adjudication, or 
other legal diligence ſhall happen to be led and deduced againſt my 
laid lands and eſtate above written, or any part thereof, for any of 


the ſaid duties and caſualties of ſuperiority, or other publie burthens, 


or for any debts contracted by me, and reſting at the time of my 
death, or for any proviſions to wives or children, or for any gifts, 
legacies and donations made and given by me, the heir of tailzic, 
againſt whom ſuch appriſing, adjudication, or other legal diligence 
{hall be led, ſhall be holden and obliged to redeem, looſe, and ex- 


tinguith the ſame within three years after the date thereof; and any 


other heir of tailzie ſucceeding as aforeſaid, other than the perſon 
againſt whom the ſaid diligence ſhall be led, ſhall in like manner 
be holden and obliged to redeem, looſe, and extinguiſh the ſaid di- 
ligences within three years after the dates thereof, at leaſt within 


a year after their ſucceſſion to the ſaid lands and eftate above writ- 


ten: AS ALSO, That the ſaid heirs of tailzie above mentioned, ſhall 
be holden and obliged to eſtabliſh their titles to the ſaid lands and 
eſtate, and to poſſeſs the ſame, by virtue of, and in the preciſe terms 
of this preſent tailzie, and by no other right or title whatever ; bo 
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that they ſhall be holden and obliged not to lye out unentered and 

uninfeft in the ſaid lands and eſtate, but to obtain themſelves duly 
and validly entered, infeft, and Nase therein, within the ſpace of 
two years at furtheſt after the ſucceſſion ſhall open to them. DE- 
CLARING always, as it is hereby expreſsly PROVIDED and DECLA= - 
RED, That if it ſhall happen any of the ſaid heirs of tailzie ro coun- 
teract or contraveen the conditions, proviſions, declarations, or limi- 
tations above ſpecified, or any of them, or neglect to fulfil the ſame, 


in ſuch caſe, all ſuch acts and deeds of contravention are not only 
hereby declared to be void and null 2% facto to all intents and pur- 
poſes, BUT ALSO, the perſon ſo contraveening, or failing to fulfil 
the ſaid conditions, proviſions, limitations, and declarations, or any 
of them, ſhall, for himſelf or herſelf alone, immediately upon the 
contravention, or failing to fulfil the ſame, or any of them, forfeir 
and loſe all right whatever to the ſaid lands and eſtate above writ- 
ten; and the ſame, and whole right thereof, ſhall, in that caſe, ½%½ 
fact, fall, accreſce, and pertain to the next heir of tailzie hereby 
appointed to ſucceed thereto, although deſcended of the contra- 
veener's body, in the ſame manner as if the contraveener were natural- 
ly dead : And it ſhall be lawful to the next heir of tailzie, to eſta- 
bliſh ſuch titles thereto, as may be competent by the laws and prac- 
tice of this Kingdom for the time, without reſpect to any innovation, 

alteration or change made by the perſon ſo contraveening, and with- 
out the burthen of any act of omiſhon or commiſhon, which, accor- 
ding to law, may be interpreted a contravention of the ſaid clauſes 
prohibitory or irritant, or any of them; and the perſons ſo ſucceed- 
ing upon the contravention or neglect to fulfil the conditions and 
proviſions above mentioned, ſhall be ſubject and liable to the ſame 
irritancies, to which the whole heirs of entail before mentioned, as 
| well thoſe who ſhall ſucceed by the laſt termination of ſucceſſion, 

a5 thoſe who ſhall ſucceed by the particular deſtination above writ- 
ten, are to be ſubject and liable, throughout the whole courſe of ſuc- 
effion 3 in all time hereafter : AND it is hereby expreſsly DECLA- 
RED, That the irritancy being once incurred, by the heir in poſſeſſion 
counteracting any of the conditions, proviſions, and prohibitions 
above mentioned; and more particularly, by ſuffering any appriſ- 
ug, adjudication, or other real diligence, to paſs againſt the ſaid 
lands and eſtate, for any of the proper debts of the ſaid heir, due or 
raced before he or ſhe ſucceed to the ſaid lands and eſtate, or 

: | K by 


or any of them, as the ſame are literally above expreſſed, TEN, and 
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heirs of tailzie above mentioned, full power and liberty to provide 


( F+) 


by ſuffering any adjudication, appriſing, or other real diligence, to 


_ paſs againſt the ſaid lands and eſtate, or any part thereof, for any 


feu-blench or teind-duties, or other public burthens whatſoever 
payable out of the ſame, or for any proviſtons to wives or children, 
or any debts reſting by me at my death, or any gifts, legacies, or 


donations made or given by me, and not redeeming theſe laſt with- 


in three years after their reſpective dates, at leaſt within one year 
after their ſucceſſion to the lands and eſtate above written, it {hall 
not be lawful for the perſon ſo contraveening, to purge the ſaid ir- 


ritancy in any manner or way whatever; but the full benefit of the 


contravention and irritancy thereby incurred, ſhall belong pleno jure: 
to the next heir entitled to take advantage thereof, in manner above 


provided, —RESERVING always full power and liberty to the ſaid 


Thomas Dundas my Son, notwithſtanding that he is only pro- 
vided to the liferent of my lands and eſtate above written, to grant 
liferent infeftments to his wife of any ſubſequent marriage, and to the 
ſaid heirs of tailzie above ſpecified, to grant liferent infeftments to 


their wives and huſbands by way of locality, only in lieu of the 


terce and courteſy, from which they are hereby excluded, not ex- 
cceding the ſum of L. 1000 Sterling of yearly free rent, after de- 


duction of the feu and teind-duties, miniſters ſtipends, and other 


public burthens (land-tax excepted) affecting the ſame : AND A- 
50 RESERVING to the ſaid Thomas Dundas my Son, full power 
and liberty to grant tacks or leaſes of any part of the faid lands and 
eſtate, for any term of years not exceeding 19 years: As ALSO, with 
power to him to enter and receive the heirs and ſingular faecc!ors 
in all lands and heretages whereof the ſuperiorities are in my per- 
ſon, and to grant charters, precepts of clare conflat, and all other 
writs requiſite and neceſſary for that effect, as fully and abſolutel) 
as if the fee of the faid lands and eſtate was hereby veſted in him: 
AND FURTHER RESERVING to the ſaid Thomas Dundas my 
Son, and to the whole heirs of tailzie above mentioned, notwith- 
ſtanding of the aforeſaid prohibitions and irritancies, full power and 


liberty to feu out parcels of the ſaid lands and eſtate, for the ule 
and purpoſe of building houſes, with yards and other conveniences, 
ſuch feus never exceeding the quantity of one acre of ground to one 
_ perſon, and being always burthened with the payment of an annual 


feu-duty equal to the rent of the lands at the time: AS ALSO RE- 
SERVING to the ſaid Thomas Dundas my Son, and to the faid 


ther 


CW) 

their younger or other children, beſide the heir, to any fum of 
money not exceeding L. 25, ooo Sterling: WITH THIS EXPRESS 
CONDITION, That after the ſaid faculty of burthening the ſaid 
lands and eſtate above written, {hall be once exerced, it {hall not be 
Jawful to, nor in the power of any ſubſequent heir of tailzie, to 
burden the” ſaid lands and eſtate above written further with new 
proviſions, until the former proviſions are ſatisfied and paid; and 
in caſe a part thereof ſhall he paid and extinguithed, it ſhall then 
be lawful for the ſaid heirs of tailzie, to provide their other children 
beſide the heir, in ſo far as the former proviſions are extinguiſhed - 
and diſcharged ; ſo that, in all events, the ſaid lands and eſtate ſhall 
never be burthened with proviſions to younger or other children 
beſide the heir, to a greater extent than the ſaid tum of L. 25, ooo 
Sterling, at one time; and which proviſion in favour of the younger 
or other children beſide the heir. of the perſon in poſſeſſion, ſhall 
be, and are hereby declared to be ſo qualified, that if any adjudica- 
tion ſhall be led and deduced againft my ſaid lands and eſtate, or 
any part thereof, either for the principal ſums or annualrents due 
| thereon, ſuch adjudication ſhall have no further efleQ againſt my 
ſaid lands and eſtate, but as a ſecurity for payment of what is juſtly 
due of the principal ſums in ſaid proviſions, and annualrents thereof, 
without accumulations of any kind, and to entitle the creditors of 
theſe proviſions to operate their payment by proceſs of mails and 
duties, or otherwiſe to affect the rents of the ſubjects adjudged for 
their payment. BUT DECLARING, as it is hereby expreſsly PRO- 
VIDED AND DECLARED to be an intrinſic quality and condition of 
{aid proviſions, whether expreſſed or not in the bond or other writ- 
ing conſtituting the ſame, That the Legal of the ſaid adjudications 
hall never expire, nor furniſh any ground nor pretence whereby 
to evict or carry off the eſtate itſelf, or any part thereof. BUT 
PROVIDING NEVERTHELESS, That the principal ſums, annual- 
Tents, and penalties, may affect the perſons of the ſaid heirs of tailzic, 
or the current rents of the ſaid tailzied - eſtate, and any ſeparate 
eſtate belonging to them, but noways affect the fee of the ſaid 
tailzied eſtate. AND it is hereby expreſsly PROVIDED AND DE- 
CLARED, That the ſaid heirs of tailzie ſhall be holden and obliged, 
upon payment being made by them of the aforeſaid proviſions, or 
any part thereof, to take diſcharges and renounciations thereof, and 
duly to record the ſame; and it ſhall not be lawful to them, nor 
any of them, to take or accept of conveyances or aſſignments to 


the 
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khan to exclude the contraveener himſelf; and the right of the per- 


(.) 


the ſaid proviſions, or any part thereof, in order to continue the 
ſame as ſubſiſting incumbrances upon my ſaid eſtate: DECLAR- 


ING every ſuch aſſignment or conveyance, whether in favour of the 


heir in poſſeſſion at the time, or any other perſon in truſt and for 
his behoof, to have the force and effect of an abſolute diſcharge and 
renounciation, in ſo far as regards my ſaid tailzied lands and eſtate 


above written, AND FURTHER, in reſpec, by the whole irritant 


and devolving clauſes contained in this tailzie, it is provided, That 
in the event of any of the ſaid heirs of tailzie contraveening the 


conditions of carrying the name and arms, they ſhall forfeit and 
loſe all right and title to the ſaid lands and eſtate, for themſelves, and 


their preſumptive heir of tailzie under this deed of ſettlement ; and 


that it is alſo provided, That the ſecond or younger ſon of the {aid 


William Marquis of Lothian, or the heirs-male of their bodies ſuc- 
ceeding to my ſaid lands and eſtate, ſhall alſo ſucceed to the honour, 
title, and dignity of Marquis of Lothian, they ſhall in like manner 
forfeit and loſe all right and title to my ſaid lands and eſtate, for 
themſelves, and their preſumptive heir of tailzie under the ſettlement; 


and that in caſe of the contravention of any of the other prohibi- 


tions and conditions, the contraveeners alone {hall forfeit and loſe 
their intereſt in the ſaid lands and eſtate, but that the deſcendants 
of their bodies ſhall not be cut off from the right of ſucceſſion by 


tlie contravention: IT IS THEREFORE EXPRESSLY 


PROVIDED and DECLARED, That although the next 
heir of tailzie exiſting, may, upon che ſaid contravention or de- 


volution, obtain the right of the ſaid lands and eſtate eſtabliſh- 


ed in his or her perſon, by Reduction, Declarator, Adjudication, 
Service, and Retour, or any other legal means. YET NOTWITH- 
STANDING THEREOF, in caſe a nearer heir of tailzie ſhall hap- 
pen to exiſt, after eſtabliſhing the right in conſequence of the con- 
travention and devolution in manner foreſaid, in that cafe, the per- 
ſon ſo ſucceeding upon the contravention and devolution, upon his 
being required, under form of inſtrument by a notary and witneſſes, 


or by the execution of any ſummons for that purpoſe, to denude of 


the ſaid lands and eſtate in favour of ſuch nearer heir afterwards 


exiſting, ſhall not only be holden and obliged immediately there- 


after to denude in favour of the ſaid nearer heir, and other heirs 
of tailzie above mentioned, under the conditions and 1 irritancies above 
ſpecified, ſo that the ar of ſucceſſion ſhall be no further diverted, 


ſon 
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fatto, become void and null, as ſoon as the exiſtence ſhall be notified, 
and requiſition made to him in manner above mentioned; and the 
right of the ſaid lands and eſtate ſhall fall and devolve to the ſaid 
nearer heir, who ſhall have acceſs to eſtabliſh the right thereto in his 


the contravention or devolution, AND with this further PRovis10N, 


ol tailzie to the {aid lands and eſtate above written, a nearer heir of 
E tilzie thall happen to exiſt ; iN THAT CASE, the ſaid remoter heir 
© of tailzie, notwithſtanding he may be entered and infeft in the ſaid 
lands and eſtate above written, and in the actual poſſeſſion thereof, 
{hall be holden and obliged to relinquiſh the poſſeſſion, and to de- 
nude thereof in favour of the ſaid nearer heir, and other heirs of 
tailzie thereby appointed to ſucceed to him, under the whole condi- 
tions, Proviſions, and irritancies above ſpecified ; and it ſhall be 
lawful to the ſaid nearer heir to eſtabliſh his right, by ſerving heir 
to the perſon who died laſt veſt and ſeaſed, or by declarator, or any 
other method competent in law, ſo that the right of ſucceſſion ſhall 


to the courſe and order of ſucceſſion above ſpecified; except the con- 
traveener, whoſe right ſhall be extin for himſelf alone, and no- 


contraveener's body, except where the contrary is hereby expreſsly 


name and arms, or ſucceeding to the honour, title, and dignity of 


themſelves, but alſo for their preſumptive heirs: RESERVING always 
to the perſon who ſhall ſucceed in virtue of the contravention and 
devolution, or in the ordinary: courſe and order of ſucceſſion above 
{pecified, and who ſhall be afterwards excluded by the exiſtence of a 


Whitſunday or Martinmas immediately preceding the time at which 
| he ought to denude in favour of the nearer heir, with the burthen of 
the intereſt: of the debts real or perſonal, that do or may affect the 
laid lands and eſtate due at the ſaid term. AND it is hereby ſpe- 
cally proviIDED and DECLARED, That notwithſtanding all the 


L "the 


| fon ſo ſucceeding upon the contravention and devolution, ſhall, % 


or her perſon, in the ſame way and manner as was competent upon 


That in caſe at any time after the ſucceſſion of any of the ſaid heirs 


ever and unalterably belong to the neareſt heir of tailzie, according 


ways prejudge the next heirs in their order, though deſcended of the 
provided in the caſe above mentioned, of neglecting to carry the 


Marquis of Lothian ; in either of which caſes, they are declared to 
torfeit and loſe their right to the ſaid lands and eſtate, not only for 


nearer heir, the rents of the ſaid lands and eſtate due at the term of 
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prohibitions above mentioned, and particularly againſt altering the 
cuorſe of ſucceſſion hereby eſtabliſhed, in caſe it ſfrall happen any of 


Reſervation to 
alter. 


victed, forfeited, and attainted for the ſame, or any other crime or 


ſaid heirs from daring to commit ſuch. crime or crimes, it ſhall and 
may be lawful for the heir of tailzie in poſſeſſion of the ſaid land; 


and under the ſame conditions, proviſions, reſervations, declarations, 


ſhall be lawful to me, at any lime of my life, and even upon death- 


nate, and diſpone the ſaid earldom of Orkney, and lordſhip of Let⸗ 


ws). 


the bekes of tailzie hereby called to the ſucceſſion of the ſaid lands 


and eſtate above written, to commit High Treaſon, and to be con- 


felony, which by law may import a forfeiture or eſcheat of the 
ſaid lands and eſtate, upon his or any of his heirs ſucceeding io 
the ſame 3 IN ANY OF THESE CASES, and in order to deter my 


and eſtate at the time of ſuch attainder or conviction, or tor any 
ſubſequent heir of tailzie called to the ſucceſſion of my ſaid lands 
and eſtate before the perſon ſo attainted or convicted, to execute a 
new deed of tailzie and ſettlement of the ſaid lands and eſtate abore 
written, in favour of the ſame ſeries of heirs hereby called to the 
ſucceſſion only, and paſſing by the perſon ſo forfeited, attainted, or 
convicted ; and which new diſpoſition, deed of tailzie, or ſettlement, 
mall be, in every other reſpect, of the ſame tenor with theſe preſents, 


limitations, and clauſes irritant and reſolutive herein contained. — 
AND LASTLY, it is hereby PROVIDED and DECLARED, That it 


bed, to revoke, alter, or change this preſent tailzie at my pleaſure, 
in ſo far as the ſame /hall'be conſiſtent ꝛbith the marriage-articles 
above mentioned, and diſpoſition and ſettlement made by me, rela- 
tive to, and in implement of the ſaid articles; as ALSO, to {ell, alie- 


land, with the whole durics, privileges, and pertinents belonging to 
the ſhane; with any other lands not contained in the difpotition and 
{ſettlement aforeſaid, to any perſon or perſons I ſhall think fit, either 
for onerous cauſes, or gratuitouily; and to contract debts thereupon, 
and to grant infeftments and other ſecurities for the ſame, 25 full 
and abſolutely in all reſpects as if theſe preſents had never been made 
or granted by me, or that the ſaid earldom of Orkney and lordip 
of Zetland, and others not {pecified ; in the ſaid diſpoſition and ſetile- 
ment had not been contained in this preſent tailzie. WII and 
UNDER Which expreſs proviſions, conditions, limitations, reitrictions, 
and clauſes irritant above written, theſe preſents are granted by me, 
and to be accepted by the ſaid heirs of entail above mentioned, and 
no otherwiſe. AcTs, INSTRUMENTS, and DocuMEnTSs, &c.— Ihen 
follows an Aſhgnation to the Writs, Clauſe ns with the 


Delivery, and Regiſtration. 
No. III. 


(ug 


No. III. 


Cory LAST WILL AVD TESTAMENT of 
SIR LAURENCE Duxvas, Bart. dated 14th Feb. 1779. 


HIS is che Laſt Will and Teſtament of me SIR 1 

Du Ns, of Arlington- Street, in the liberty of Weſtminſter, 
Bart. That ts to ſay, MY WILL IS, That all ſuch debts as ſhall be 
due and owing from me at the time of my deceaſe, and all ſuch 
legacies which 1 may give by this my Will, or by any codicil, ſhall 
be duly paid and ſatisfied by and out of my real and perſonal eſtates, 
which I do hereby charge with the payment thereof, and ſubje& 
thereto, and to the legacies herein after named. I DO GIVE, DE— 


VISE AND BEQUEATH unto my Dear Son THOMAS Dunvas, 


All my real eſtate in England, Ireland, and Scotland, as alſo in 


the Iſland of Dominica in the Weſt Indies, and eifewhere, not in- 
cluded in the Settlement made on his marriage, and all my perſonal 


property of every nature or kind ſoever; to hold to him, his heirs, 
executors, adminiſtrators and aſſigns, for ever + But charged and 
chargeable, nevertheleſs, with an annuity, &c. (Here an annuity 10 
Lady Dundas, and ſundry legacies, are mentioned.) AND I do hereby 
REVOKE all former and other Wills by me heretofore made, and 


do conſtitute and appoint my Dear Son ſole Fxecutor of this my Will, 
IN WITNESS WHERFOF, &. 


